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introduction

Since the days of Stephen F. Austin and pioneering empresarios, Texas has been a beacon of 
economic opportunity. The promise of fertile land and freedom enticed hundreds of families 
to follow Austin westward in the early nineteenth century. Today, the strength of the “Texas 
Miracle” continues to attract hundreds of thousands of residents and tens of thousands of 
businesses to the Lone Star State.1 Texas currently boasts the eighth-largest economy in the 
world,2 but it also holds a more unsavory distinction: it is the nation’s leader in “nuclear ver-
dicts” since 2009.3 The recent explosion of nuclear verdicts—jury verdicts of $10 million or 
more in injury or death cases involving one or a few plaintiffs—threatens to undermine what 
is often called the Texas economic miracle by diminishing confidence in the fairness of our 
litigation system.
 Over the past eight years, Texas juries have handed down dozens of multimillion dollar 
verdicts in personal injury and wrongful death cases involving one or a few plaintiffs. The 
largest award—$7.375 billion—was handed down by a Dallas County court in 2022 in a sin-
gle-plaintiff wrongful death case. The twenty-fifth largest award in Texas is a 2024 verdict of 
$71.95 million from a Dallas County court in a construction workplace injury case. Four ver-
dicts have exceeded $500 million, and twenty have exceeded $100 million.4

 In every case, noneconomic damages (damages for mental anguish and pain and suf-
fering) constitute a meaningful percentage of the total award. They often exceed economic 
damages, sometimes by a large percentage. The largest noneconomic damage award—$480 
million—was handed down in a single-plaintiff wrongful death case tried in Titus County in 
2021. Eleven of the top twenty-five verdicts since 2016 featured noneconomic damage awards 
of over $100 million, and nineteen of the top twenty-five verdicts had noneconomic damage 
awards greater than $50 million.5

 Because nonpecuniary injuries such as physical pain and mental anguish are not sub-
ject to exact quantification, courts throughout the nation have struggled to create mean-
ingful standards for juries to use in determining an appropriate amount to award for them. 
Consequently, Texas is not the only state seeing large awards in injury and death cases, nor 
the only state in which noneconomic damages constitute a meaningful percentage of the 
awards.6

 The result of this struggle in Texas is inconsistency—and unfairness—across time and 
geography. What was considered a massive award ten years ago is a modest award today. And 
an injury that would yield a seven-figure award today in the Texas panhandle might yield a 
nine-figure award in a courtroom in one of Texas’s largest cities.
 When faced with these kinds of disparities in the past, the Texas Legislature has changed 
standards for awarding damages and, in some instances, imposed caps on the amounts that 
may be recovered. For example, in 1969, Texas moved away from giving state and local govern-
ments absolute immunity in injury and death lawsuits, passing a Tort Claims Act that included 
damage caps.7 The Texas Legislature also placed caps on the recovery of exemplary (punitive) 
damages in 1987,8 adjusted those caps and changed other aspects of the procedure to recover 
exemplary damages in 1995,9 and increased the burden of proof and imposed a unanimous 
jury verdict requirement in 2003.10 Texas imposed limits on noneconomic damage awards 
in healthcare liability cases in 197711 (which were held to be unconstitutional in part12) and 
again in 2003 (which have been held to be constitutional).13 But the Texas Legislature, so far, 
has not imposed broadly applicable limits on the recovery of noneconomic damages or pro-
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vided meaningful standards for determining the appropriate amount to award for these non-
pecuniary losses.
 Other states, too, have imposed limits on noneconomic damages.14 At least thirteen states 
cap noneconomic damages in personal injury and/or wrongful death cases, without regard 
to the subject matter.15 These caps typically are around $250,000 to $1 million, with higher 
amounts usually available only when there are aggravating circumstances. A majority of 
states impose caps on noneconomic damages in one or another kind of case—with caps in 
healthcare liability cases being the most common. The two most recent examples of states 
imposing limits on recoveries of noneconomic damages come from Iowa and West Virginia, 
both of which recently capped these damages in lawsuits involving commercial vehicles.
 In 2003, the Texas Supreme Court handed down a plurality decision in Gregory v. Chohan 
in which all members agreed that “unsubstantiated anchoring” to establish mental anguish 
damages is impermissible.16 The plurality opinion also reaffirmed many of the Court’s previ-
ous standards for reviewing an award of mental anguish damages and created a new require-
ment that plaintiffs seeking to recover mental anguish damages must “demonstrate a rational 
connection, grounded in the evidence, between the injuries suffered and the dollar amount 
awarded” so as to “guard against arbitrary outcomes and to ensure that damages awards are 
genuinely compensatory.”17 In a concurring opinion, two judges expressed serious reserva-
tions about the practical applicability of this new standard and suggested legislative action 
may be warranted.18 
 Whether to establish caps on noneconomic damages or impose specific standards for 
awarding these damages are in the sound discretion of policymakers. This paper is intended 
as a resource for those policymakers in their consideration about whether and how to deal 
with the economic consequences that will flow from the proliferation of extraordinarily high 
jury awards being seen in Texas courts.

damages in te x as injury and death cases

Defining Compensatory and Exemplary Damages

In Texas personal injury and wrongful death cases, money damages are awarded as either 
compensatory (to make the plaintiff whole) or exemplary (to punish the defendant).19 
Compensatory damages are divided into two subcategories: economic and noneconomic 
damages, each of which compensate for specific kinds of losses.20

Compensatory

Noneconomic Economic

Pain and su�ering Mental anguish
E.g., lost income and
healthcare expenses

Damages in injury and 
death cases

Exemplary (punitive)Compensatory

Noneconomic Economic

Pain and Su�ering Mental Anguish
e.g., Lost Income and
Healthcare Expenses

Damages in Injury and 
Death Cases

Exemplary (punitive)
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 “Compensation is the chief purpose of damages awards in tort cases.”21 Compensatory 
damages always must be “[r]easonable and proper . . . [and] neither meager nor excessive, but 
must be sufficient to place the plaintiff in the position in which he would have been absent 
the defendant’s tortious act.”22 Both forms of compensatory damages—economic and non-
economic—are “meant to compensate victims, not to punish or deter tortfeasors.”23

 Economic damages are a subcategory of compensatory damages. Economic damages are 
“compensatory damages intended to compensate a claimant for actual economic or pecuni-
ary loss.”24 Economic damages include, for example, injury-related medical expenses, lost 
wages, and property damage. The recovery of economic damages is not intended to generate 
a windfall for plaintiffs or their attorneys; economic damages “[such as] medical expenses, are 

‘intended to make the plaintiff “whole” for any losses resulting from the defendant’s interfer-
ence with the plaintiff’s rights.’”25 These damages are quantifiable. No state caps the award 
of economic damages, but some states cap the total amount of compensatory damages (eco-
nomic plus noneconomic) that may be awarded.26

 The other subcategory of compensatory damages is noneconomic damages, which are 
“awarded for the purpose of compensating a claimant for . . . nonpecuniary losses of any kind 
other than exemplary damages.”27 Although some of the nonpecuniary losses enumerated in 
Texas law are subsets of others, Texas’s list of nonpecuniary losses currently includes physical 
pain and suffering, mental or emotional pain or anguish, loss of consortium, disfigurement, 
physical impairment, loss of companionship and society, inconvenience, loss of enjoyment 
of life, and injury to reputation.28 Noneconomic damages are not subject to exact quantifica-
tion, but, like economic damages, are intended to make the plaintiff whole, not punish the 
defendant. As shown in the chart provided in Appendix A and discussed in more detail in 
Section III.C.1, many states cap awards of noneconomic damages, either in particular kinds 
of a cases or in all injury and death cases.
 Exemplary damages, sometimes called punitive damages, are meant to punish or penal-
ize the defendant against whom a claimant seeks relief.29 Exemplary damages are neither eco-
nomic nor noneconomic.30 Normally, a nominal award of compensatory damages—a small 
sum commemorating the fact the claimant prevailed—is not enough to sustain an award of 
punitive damages.31 As discussed in Section II.B.2, these defendant-focused damages have a 
high standard for recovery under Texas law and in other states. Awards of exemplary damages 
are capped in Texas32 and many other states.33 

Comparing Compensatory and Exemplary Damages

COMPENSATORY DAMAGES

Because compensatory damages—both economic and noneconomic damages—are intended 
to make plaintiffs whole for injuries caused by the defendant’s wrongful conduct, these dam-
ages focus on the plaintiff’s injury, not the defendant’s conduct. A jury must determine, for 
example: 

How much money did the plaintiff fail to earn, or will the plaintiff fail to earn 
in the future, due to the injury she suffered? 
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How much money did the plaintiff pay or does the plaintiff owe for injury-re-
lated medical treatment provided in the past and how much money will be 
required to pay for plaintiff’s future treatment?

How much physical pain and mental anguish did the plaintiff suffer as a result 
of the injury and how much pain and anguish will the plaintiff suffer in the 
future? 

 These plaintiff-focused damages are not related to the relative wrongfulness of the defen-
dant’s conduct. Whether the defendant willfully exposed society to a risk of substantial 
harm34 or merely made a single mistake in a lifetime of cautious behavior does not change 
how much money the plaintiff paid to treat the injury he or she suffered, how much income 
the plaintiff lost by missing work, or how much pain and anguish the plaintiff feels. A broken 
arm costs however much it costs to repair, hurts however badly it hurts, and causes the plain-
tiff to miss however much work it causes the plaintiff to miss, without regard to the degree of 
wrongfulness of the defendant’s conduct.
 Ordinary negligence is the failure to exercise ordinary care in order to minimize the risk 
of harm to another.35 To establish a negligence claim, a plaintiff must prove this failure to 
exercise ordinary care by a preponderance of the evidence.36 Preponderance of the evidence is 
defined as establishing in the minds of jurors that a fact is more likely true than not.37 
Unanimity is not currently required under Texas law to succeed in an ordinary negligence 
case, with as few as ten of twelve jurors permitted to agree on a verdict finding negligence and 
the resulting damages (as few as five of six jurors in some cases).38 The compensatory dam-
ages flowing from an ordinary negligence claim are not capped in Texas, except noneconomic 
damages are capped in healthcare liability and government-defendant cases.39

EXEMPL ARY DAMAGES

Texas allows a civil jury to consider the relative wrongfulness of a defendant’s conduct and to 
impose punishment for conduct that is sufficiently antisocial. That is the role of exemplary 
damages. Exemplary damages are defendant-focused and intended to “send a message” to 
that defendant and others who engage in egregiously dangerous conduct.40 But, given that 
the job of punishing citizens for their antisocial behaviors is a role historically reserved to the 
enforcement of criminal laws by state prosecutors, proving an entitlement to impose punish-
ment on a defendant via a civil lawsuit is challenging for Texas plaintiffs, as it should be.
 To recover exemplary damages, a plaintiff must prove either that the defendant’s actions 
were grossly negligent, fraudulent, or malicious,41 with the most common allegation being 
that the defendant’s actions were grossly negligent. “Gross negligence” is defined as an act or 
omission:

(A) which when viewed objectively from the standpoint of the actor at the time 
of its occurrence involves an extreme degree of risk, considering the probability 
and magnitude of the potential harm to others; and

(B) of which the actor has actual, subjective awareness of the risk involved, but 
nevertheless proceeds with conscious indifference to the rights, safety, or wel-
fare of others.42
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 The claimant must prove by clear and convincing evidence—a stricter standard than pre-
ponderance of the evidence—the elements of her exemplary damage claim.43 The plaintiff’s 
burden of proof cannot be shifted to the defendant or satisfied by evidence of ordinary neg-
ligence or bad faith.44 “Clear and convincing” means “the measure or degree of proof that 
will produce in the mind of the trier of fact a firm belief or conviction as to the truth of the 
allegations sought to be established.”45

 Furthermore, exemplary damages may be awarded only if the jury was unanimous in 
regard to finding liability for and the amount of exemplary damages.46 In practice, the plain-
tiff must secure three unanimous findings by the jury to recover exemplary damages: (1) that 
the defendant’s negligence caused the plaintiff’s injury; (2) that the defendant’s actions were 
grossly negligent; and (3) the amount of exemplary damages.47

Additionally, an exemplary damage award is capped in Texas. Exemplary damages assessed 
against a defendant may not exceed “an amount equal to the greater of: (1)(A) two times the 
amount of economic damages; plus (B) an amount equal to any noneconomic damages found 
by the jury, not to exceed $750,000; or (2) $200,000.”48

Despite their numerous differences, noneconomic and exemplary damages share one import-
ant similarity—they both are inherently subjective in nature, making rational quantification 
difficult.49 

Common Law Standards Governing Noneconomic Damage Awards

GREGORY V.  CHOHAN

In June 2023, the Texas Supreme Court handed down a plurality decision in Gregory v. Chohan, 
holding in a wrongful death case that “unsubstantiated anchoring” to establish mental 
anguish damages is impermissible.50 
 Gregory arises from a multi-vehicle collision occurring in November 2013 on Interstate 40 
near Amarillo, Texas.51 Sarah Gregory was driving eastbound on the interstate when she lost 
control of her 18-wheeler.52 The truck “jackknifed,” rendering it immovable.53 It was blocking 
the entire left lane and some of the right lane on the eastbound side of the highway.54 Gregory 
did nothing to warn other drivers of the obstruction. A multi-vehicle pileup ensued, resulting 
in the death of four people, including Bhupinder Deol.55 
 Deol’s wife and family brought a wrongful death action against Gregory and her employer, 
New Prime, Inc.56 There were several other plaintiffs and defendants, as well.
 During closing arguments, counsel for plaintiffs other than the Deols engaged in unsub-
stantiated anchoring—“a tactic whereby attorneys suggest damages amounts by reference to 
objects or values with no rational connection to the facts of the case”57—in an attempt to 
persuade jurors to award significant damages for mental anguish and loss of companionship.
 The lawyer connected the “value” of the lives lost in the collision to a $71 million Boeing 
F-18 fighter jet and a $186 million painting by Mark Rothko.58 According to the plurality’s 
opinion:

Of course, the cost of a fighter jet, the auction price of a coveted painting, or 
any other expensive comparator are all equally flawed analogies. After learning 
that a particular aircraft or painting sells for many millions of dollars, jurors are 
no closer to gaining a sense of how to compensate the family for their injuries. 
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The self-evident purpose of these anchors  .  .  .  is to get jurors to think about 
the appropriate damages award on a magnitude similar to the numbers offered, 
despite the lack of any rational connection between reasonable compensation 
and the anchors suggested.59

 After referencing expensive paintings and military aircraft, the attorney told the jury: “[F]
or four years I’ve been trying to give this company and their lawyers my two cents worth. . . . 
For four years I’ve been trying and they won’t listen to me.”60 He then asked the jury to give 
New Prime their “two cents worth,” urging the jurors to award the plaintiffs two cents for 
every one of the 650 million miles New Prime’s trucks traveled during the year of the colli-
sion.61 The plurality determined:

The unmistakable purpose of this argument is to suggest that New Prime can 
afford a large award and that it should be punished for denying Chohan and 
her family justice for Deol’s death. But punitive damages are not at issue here; 
only compensatory damages are, and the “two cents a mile” argument has 
nothing to do with compensation.62

 At the conclusion of trial, the jury awarded all plaintiffs $38.8 million in damages, nearly 
identical to the $39 million yielded by the “two cents” argument.63 About $16.8 million of 
these damages were awarded to Deol’s family, with noneconomic damages (mental anguish 
and loss of companionship) accounting for just over $15 million of that amount.64

 Although the justices were fractured on some aspects of the case, they all agreed that 
unsubstantiated anchoring is improper65 because, according to the plurality opinion, they 

“have nothing to do with the emotional injuries suffered by the plaintiff and cannot rationally 
connect the extent of the injuries to the amount awarded.”66 The Court reversed the judg-
ment and remanded the case for a new trial.67

 In addition to prohibiting unsubstantiated anchoring, the justices reaffirmed prior hold-
ings about awarding and reviewing mental anguish awards:

• Assigning a dollar value to non-financial, emotional injuries such as mental anguish or 
loss of companionship will never be a matter of mathematical precision.68 Nonetheless, 

“[j]uries cannot simply pick a number and put it in the blank.”69 

• There must be evidence that the amount found is fair and reasonable compensation for 
the plaintiff’s injury.70 

• Mental anguish damages are neither punitive nor exemplary. They are compensatory.71 

• There must be evidence of both the existence of compensable mental anguish and evi-
dence to justify the amount awarded.72 

• The plaintiff must provide evidence of the nature, duration, and severity of mental 
anguish, thus establishing a substantial disruption in the plaintiff’s daily routine.73 

• The evidence must show a high degree of mental pain and distress that is more than 
mere worry, anxiety, vexation, embarrassment or anger.74 
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• Appellate courts have a duty to ensure that the damages awarded for a noneconomic 
injury are the result of a rational effort, grounded in the evidence, to compensate the 
plaintiff for the injury.75 

• Appellate courts do not fully discharge their duty merely by concluding that a verdict 
is not so excessive or unreasonable as to shock the judicial conscience.76 “What shocks 
the conscience or manifests passion or prejudice in the jury are tests too elastic for 
practical use in the great majority of cases.”77 Thus, courts reviewing the size of non-
economic damages awards must do more than consult their consciences.78

 The plurality also added a requirement meant to provide guidance about satisfying the 
need to present evidence to justify the amount awarded for mental anguish: “To guard against 
arbitrary outcomes and to ensure that damages awards are genuinely compensatory, the 
plaintiff in a wrongful death case should be required to demonstrate a rational connection, 
grounded in the evidence, between the injuries suffered and the dollar amount awarded.”79

 In the wake of Gregory, it is unclear what level of justification or evidence is needed to 
meet the rational basis requirement. However, the Court provides some illustrative exam-
ples, including evidence of: (i) the likely financial consequences resulting from the plain-
tiff’s severe emotional distress; (ii) that a certain sum of money would enable the plaintiff to 
better deal with their grief and restore their mental health; and (iii) evidence that a requested 
amount could provide access to the kinds of things that may help the plaintiff who is suf-
fering mentally.80 In his concurring opinion, Justice Devine points out that these amounts 
should be recovered, if at all, as economic damages, not noneconomic damages.81

POST-GREGORY

Although the Gregory decision arises from a wrongful death case, Texas appellate courts gen-
erally have applied its core holdings broadly to all kinds of injury cases, including those in 
which the plaintiff has recovered damages for physical pain and suffering. 
 For example, in a dog-attack case, Garza v. Rodgers, the First Court of Appeals cited the 
Gregory standard in deciding whether the evidence supported a recovery for physical pain.82 
Other appellate cases have grouped physical pain and mental anguish together under the 
Gregory umbrella. In car-crash case Wilson v. Murphy, the Second Court of Appeals said review-
ing courts “must consider and weigh all of the evidence to determine whether it is sufficient 
to support” both physical pain and mental anguish awards.83 The Wilson court found the 
evidence supported a mental anguish award but did not support a physical pain award.84 
Another Second Court of Appeals injury case, Stone v. Christiansen, applied Gregory to physical 
pain, physical impairment, and mental anguish.85

 In a wrongful death case, Team Industrial Services v. Most, the First Court of Appeals asserted 
that “courts have a duty to ensure that the [noneconomic] damages awarded ‘are the result of 
a rational effort, grounded in the evidence to compensate the plaintiff for the injury.’”86 The 
First Court of Appeals specifically included both “physical pain and suffering” and “mental or 
emotional pain or anguish” in its definition of noneconomic damages.87 
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 The Second Court of Appeals even applied Gregory to an employment discrimination 
case.88 The court declared that a mental anguish award stemming from the defendant’s 
alleged sex discrimination requires “evidence both of the ‘existence of compensable mental 
anguish’ and ‘evidence to justify the amount awarded.’”89 
 One appellate court, however, has sought to limit Gregory. In Kelly Custom Homes v. Hooper, 
the Fourteenth Court of Appeals deemed Gregory “a plurality opinion lacking precedential 
value.”90 But even the Kelly court acknowledged Gregory’s “several applicable principles,” 
including that the amount of mental anguish damages “cannot be based on mere passion, 
prejudice, or improper motives or measurements.”91

Texas Practice for Determining and Awarding Noneconomic Damages

In a typical injury case in Texas, the trial judge gives the jury a “charge” that includes defini-
tions for preponderance of the evidence, negligence, ordinary care, and proximate cause.92 
Texas statutes define “compensatory damages,” “economic damages,” and “noneconomic 
damages,”93 but these definitions typically are not included in the jury charge.94 Texas stat-
utes do not define “pain and suffering,” “mental anguish,” or other kinds of noneconomic 
injuries.95 Therefore, jurors typically are given no guidance in the charge about these kinds 
of injuries.
 A jury charge in a typical injury or death case tried in a Texas court will begin by asking 
jurors to determine whose negligence proximately caused the plaintiff’s injury.96 Anyone 
whom the evidence shows could have contributed to causing the injury—including all defen-
dants, the plaintiff, and those designated as responsible third parties—is listed on the jury 
charge, thus allowing the jury to identify each responsible person.97 
 After determining responsibility for the injury-causing event, the jury is asked to appor-
tion fault among the responsible persons by allocating a percentage to each such responsible 
person.98 This is followed by questions asking jurors to determine the amount of economic 
and noneconomic damages suffered by the plaintiff,99 whether each defendant found to have 
caused the event was grossly negligent (if this submission is warranted by the evidence),100 
and the amount of punitive damages to be assessed against grossly negligent defendants.101 
Although Texas law makes clear that compensatory damages are not to be used to punish, jury 
charges in Texas may or may not instruct jurors of that prohibition.102

 Pattern jury charges published by the State Bar of Texas are not mandatory but are typ-
ically used in Texas injury and death cases. Currently, the pattern jury charges suggest that 
both economic and noneconomic damages be awarded by category, with economic and non-
economic damages intermingled in the suggested charge, as follows:

1. Past physical pain and mental anguish (noneconomic).

2. Future physical pain and mental anguish (noneconomic).

3. Past loss of earning capacity (economic).103

4. Future loss of earning capacity (economic).

5. Past disfigurement (noneconomic).

6. Future disfigurement (noneconomic).
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7. Past physical impairment (noneconomic).

8. Future physical impairment (noneconomic).

9. Past medical expenses (economic).

10. Future medical expenses (economic).104

 In practice, this list is not particularly reflective of how a compensatory damage question 
is submitted to juries in Texas, except that they are granulated. For example: 

In Johnson v. Union Pacific, an intoxicated person sat on a railroad track and was 
hit by a train, but survived. Noneconomic damages were broken into eight cat-
egories: past physical pain, future physical pain, past mental anguish, future 
mental anguish, past physical impairment, future physical impairment, past 
disfigurement, and future disfigurement. Thus, contrary to the Pattern Jury 
Charge, the amount to award for mental anguish and physical pain were sep-
arated into distinct questions for the jury to answer. The total awarded by the 
jury for noneconomic damages was $47.5 million.105

In Ramsey v. Allred, a wrongful death and survival action arising from a vehic-
ular collision, the only noneconomic damages question asked in regard to the 
deceased person lumped physical pain and mental anguish together, as sug-
gested in the Pattern Jury Charge; and the jury awarded $80 million. In regard 
to the person’s four survivors, each damage question asked the jury to fill in 
four blanks—past loss of companionship, future loss of companionship, past 
mental anguish, and future mental anguish. The jury entered “$25 million” in 
each of the 16 blanks. The total amount awarded for noneconomic damages 
was $480 million.106

In Blake v. Werner Enterprises, a case in which the plaintiffs’ vehicle crossed the 
median, entered incoming lanes, and collided with an 18-wheeler, physical 
pain and mental anguish were lumped together as suggested in the Pattern 
Jury Charge, but disfigurement and physical impairment were submitted sepa-
rately. As to one plaintiff (Jennifer Blake), the jury awarded the same amount of 
money—$2,301,000—for each of the following: past physical pain and mental 
anguish, past physical impairment, and future physical impairment. It awarded 
exactly twice that amount for future physical pain and mental anguish. For the 
other plaintiff (Nathan Blake), the jury awarded the same amount of money—
$1 million—for each of the following: past physical pain and mental anguish, 
future physical pain and mental anguish, past physical impairment, and future 
physical impairment. It awarded half that amount—$500,000—for past disfig-
urement and another $500,000 for future disfigurement.107 

 These charges and the findings made by the juries demonstrate two things: 

First, the fact that the jury’s awards in Ramsey and Blake are identical for many 
categories of damages (e.g., $25 million awarded sixteen times in Ramsey) sug-
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gests the juries’ decisions were not tied to specific items of evidence, as required 
by Gregory and prior Texas appellate court decisions.108 

Second, double or triple recoveries of noneconomic damages are inevitable 
given the way these issues are submitted to Texas juries. In Ramsey, for exam-
ple, the jury awarded each survivor $25 million for past mental anguish and 
another $25 million for past loss of companionship. But loss of companion-
ship is an emotional longing for the person who died, which is a component of 
mental anguish. Indeed, in Gregory, the Texas Supreme Court referred to these 
collectively as “emotional injuries.”109 

 When a jury is asked to award damages for a category that is subsumed within another 
category of damages, a double recovery for the same condition is both inevitable and goes 
beyond reasonable compensation—which is the purpose for these damages. 
 In Johnson, the jury was asked to award damages for physical pain, physical impairment, 
and disfigurement. Disfigurement may be accompanied by physical pain and/or it may cause 
ongoing emotional anguish respectively. As such, disfigurement is beneath the umbrella cat-
egories of physical pain and mental anguish. Similarly, physical impairment may be accom-
panied by physical pain (thus compensated in that category of noneconomic damages), may 
cause emotional anguish (thus compensated in that category of noneconomic damages), and 
could affect a person’s earnings (thus compensated in that category of noneconomic dam-
ages). But allowing awards for disfigurement and physical impairment in addition to awards 
for pain and suffering, mental anguish, and loss of income allows a multiple recovery rather 
than a recovery that is truly compensatory.
 Reasonably, a jury should not be asked to award damages for both the umbrella category 
of injury (mental anguish or physical pain) and for multiple subcategories of injuries beneath 
these umbrellas (such as loss of consortium, loss of companionship and society, inconve-
nience, loss of enjoyment of life, disfigurement, and physical impairment) because it results 
in exaggerated recoveries—yet it is common in Texas courts.

caps and calcul ation of damages

Constitutional Considerations in Damage Caps

NONECONOMIC DAMAGES

The high courts of several states have considered whether noneconomic damage caps vio-
late their state constitutions. Fourteen states have found the caps to be unconstitutional—
Alabama, Florida, Georgia, Illinois, Kansas, Kentucky, New Hampshire, Oklahoma, Oregon, 
South Dakota, Texas, Utah, Washington, and Wisconsin.110 These decisions typically find a 
due process or equal protection violation, or that the cap offends the states’ open courts pro-
visions. Sixteen states have declared noneconomic damage caps to be constitutionally valid 
under their states’ constitutions—Alaska, Colorado, Idaho, Indiana, Louisiana, Maryland, 
Michigan, Mississippi, Missouri, Nebraska, Nevada, New Mexico, North Dakota, Ohio, 
Tennessee, and Virginia.111
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 The Texas Supreme Court’s 1988 decision in Lucas v. United States illustrates many high 
courts’ antipathy toward noneconomic damage caps.112 According to the Texas Supreme 
Court:

In the context of persons catastrophically injured by medical negligence, we 
believe it is unreasonable and arbitrary to limit their recovery in a speculative 
experiment to determine whether liability insurance rates will decrease. Texas 
Constitution article I, section 13, Texas’s open courts provision, guarantees 
meaningful access to the courts whether or not liability rates are high. . . . [W]
e hold it is unreasonable and arbitrary for the legislature to conclude that arbi-
trary damages caps, applicable to all claimants no matter how seriously injured, 
will help assure a rational relationship between actual damages and amounts 
awarded.113

 A year later, the Texas Supreme Court narrowed Lucas, holding in Rose v. Doctors Hospital 
that the Texas Legislature could constitutionally limit noneconomic damage recoveries 
in wrongful death actions.114 The citizens of Texas then abrogated the holding in Lucas by 
amending the state’s constitution in 2003 to specifically allow noneconomic damage caps if 
the bill imposing the caps passes both houses by a three-fifths vote.115

 The United States Supreme Court has not considered whether noneconomic damages 
can be so excessive as to offend the United States Constitution, but, as discussed in the next 
section, it has with regard to exemplary (punitive) damages.

EXEMPL ARY (PUNITIVE) DAMAGES116

In Browning-Ferris Industries of Vermont, Inc. v. Kelco Disposal, Inc., the United States Supreme 
Court considered whether punitive damages awarded on a state law claim could violate the 
Excessive Fines Clause of the Eighth Amendment to the United States Constitution.117 The 
Court held that the clause applies only to government actions, not punitive damage awards 
in civil cases between private parties.118 As to whether a punitive damage award could violate 
the Due Process Clause of the Fourteenth Amendment, the Court explained that the issue 
was not presented, but “a jury award may not be upheld if it was the product of bias or passion, 
or if it was reached in proceedings lacking the basic elements of fundamental fairness.”119 
 Later the same year, in Pacific Mutual Life Insurance Co. v. Haslip, the Supreme Court con-
sidered whether a punitive damage award could be excessive to the point of violating the 
Due Process Clause of the Fourteenth Amendment.120 According to the Court, “[o]ne must 
concede that unlimited jury discretion—or unlimited judicial discretion for that matter—in 
the fixing of punitive damages may invite extreme results that jar one’s constitutional sen-
sibilities.”121 The Court said that it could not draw a mathematical bright line between the 
constitutionally acceptable and the constitutionally unacceptable, but “general concerns of 
reasonableness and adequate guidance from the court when the case is tried to a jury properly 
enter into the constitutional calculus.”122

 Ultimately, the Court determined:

The instructions given to jurors enlightened the jury as to the punitive dam-
ages’ nature and purpose, identified the damages as punishment for civil 
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wrongdoing of the kind involved, and explained that their imposition was not 
compulsory.

These instructions, we believe, reasonably accommodated [the defendant’s] 
interest in rational decision-making and [the state’s] interest in meaningful 
individualized assessment of appropriate deterrence and retribution.  .  .  . As 
long as the discretion is exercised within reasonable constraints, due process 
is satisfied.123

 Additionally, the state court process for appellate review was sufficient to ensure that 
punitive damage awards would be reasonable in their amount and rational in light of their 
purpose to punish what has occurred and to deter its repetition. The Court, in allowing the 
punitive damage award to stand, concluded:

The application of these standards . . . imposes a sufficiently definite and mean-
ingful constraint on the discretion of [the] factfinders in awarding punitive 
damages. .  .  .  [And] postverdict review ensures that punitive damages awards 
are not grossly out of proportion to the severity of the offense and have some 
understandable relationship to compensatory damages.124

 In BMW of North America v. Gore, the Supreme Court made clear that an award of punitive 
damages will violate the Due Process Clause if it is “grossly excessive” in relation to the State’s 
legitimate interests.125 It struck down a punitive damage award of $2 million in a case where 
the plaintiff suffered only economic harm (the devaluation of a car due to it having been 
repainted) of $4,000.
 Finally, in State Farm Mutual Automobile Insurance Co. v. Campbell, the Supreme Court 
held that a single digit multiplier of compensatory damages (i.e., no more than a nine-to-one 
ratio) may be the outer limit for punitive damage awards under the Due Process Clause.126 
Considering judgments in similar cases, the judgment in Campbell was a “clear outlier,” 
according to the Court. 
 Thus, regarding punitive damages—which, like noneconomic damages, are not quanti-
fiable and historically left to the discretion of the finders of facts—the Supreme Court has 
determined that there are constitutional limitations:

• They cannot be the product of bias or passion or the result of proceedings lacking in 
the basic elements of fundamental fairness. 

• Unlimited jury discretion in the fixing of punitive damages may invite extreme results 
that offend constitutional sensibilities.

• General concerns of reasonableness and adequate guidance from the court when the 
case is tried to a jury properly enter into the constitutional calculus.

• Instructions to the jury must impose a sufficiently definite and meaningful constraint 
on its discretion in awarding punitive damages.

• Post-verdict review by the courts must be meaningful and ensure that punitive damage 
awards are not grossly out of proportion to the severity of the offense.
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• An award of punitive damages violates the Constitution if arbitrary or grossly excessive 
in relation to the State’s legitimate interests.

• Judgments in similar cases may be considered to determine if the award in the case at 
issue is a “clear outlier.” 

• A reasonable relationship between these nonpecuniary damages and compensatory 
damages is required.

Damage Caps in Texas

Texas limits damage awards in healthcare liability cases and for nonprofit hospitals and gov-
ernment entities. Texas also limits exemplary damage awards.

HEALTHCARE LIABILIT Y

To increase access to medical care in Texas, the Legislature implemented healthcare liability 
reforms in 2003, which included limits on noneconomic damages.127 In a healthcare liabil-
ity case pursued under Texas law, the limits of liability for noneconomic damages assessed 
against physicians, other healthcare providers, and healthcare institutions are:

• $250,000 for each claimant from physicians and other healthcare providers, without 
regard to whether a single or multiple physicians and other healthcare providers are 
subject to the court’s judgment;

• $250,000 for each claimant from each healthcare institution, subject to a total cap of 
$500,000 from all healthcare institutions subject to the court’s judgment.128 

 Thus, the absolute cap on noneconomic damages in healthcare liability cases pursued 
under Texas law is $750,000 for each claimant. These caps are not indexed for inflation. 
The same 2003 law provides that for healthcare-related wrongful death or survival actions, 
the limit of liability for all damages, including exemplary damages, is $500,000 per claimant 
regardless of the number of defendants.129 This amount is adjusted for inflation according to 
the consumer price index130 and is over $2 million as of 2024.
 Nonprofit hospitals in Texas enjoy even more liability protection.131 To enjoy protection, 
the nonprofit hospital must be certified by the Texas Health and Human Services Commission 
as one that provided charity care in an amount equal to at least eight percent of the hospital’s 
net patient revenue during its most recent fiscal year and at least forty percent of the charity 
care provided in the county in which the hospital is located.132 A certified nonprofit hospital’s 
liability for noneconomic damages is limited to $100,000 for each person and $300,000 for 
each single occurrence for bodily injury or death, and $100,000 for each single occurrence for 
injury to or destruction of property.133

TEXAS TORT CL AIMS ACT

The Texas Tort Claims Act provides for a partial waiver of immunity for civil wrongs com-
mitted by governmental entities and their employees, permitting Texans to file lawsuits only 
under specific circumstances outlined in the Act. A governmental unit is liable for property 
damage, personal injury, and death caused by the negligence of an employee acting within 
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the scope of employment if the damage arises from the operation of a motor-driven vehi-
cle or motor-driven equipment.134 It is liable for personal injury and death, but not property 
damage, caused by the negligence of an employee and arising from the condition or use of 
tangible personal or real property.135

 Damages for which the state government or a municipality engaged in governmental 
functions may be liable are capped at $250,000 per person and $500,000 per occurrence 
for bodily injury or death, and $100,000 per occurrence for damaged property.136 Liability 
for another unit of local government is capped at $100,000 per person and $300,000 per 
occurrence for bodily injury or death, and $100,000 per occurrence for damaged property.137 
Exemplary damages may not be awarded against a governmental entity under the Act,138 as is 
the case in the vast majority of states. These caps are not indexed to account for inflation.

PUNITIVE DAMAGES

While there are exceptions for certain kinds of criminal conduct resulting in injury or death,139 
exemplary damages in Texas may not exceed the greater of: (1) two times the amount of eco-
nomic damages, plus an amount equal to any noneconomic damages found by the jury, not 
to exceed $750,000; or (2) $200,000.140 Exemplary damages may only be awarded if damages 
other than nominal damages are awarded.141 As stated above, the jury must be unanimous in 
finding liability for and the amount of exemplary damages and the right to recovery exem-
plary damages must be established by clear and convincing evidence.142 These damages are 
not indexed to account for inflation.

Damage Caps in Other States

Each state awards damages differently. Some states cap only certain damages in certain cases, 
others cap only punitive damages, some states cap total damages rather than a specific type 
of damages, while others limit the total damages awardable in certain cases. A number of 
states have no limits of any kind on damages. The following is a short overview of how states 
other than Texas employ damage award caps. A compendium of damage caps in other states 
is provided in Appendix A.

NONECONOMIC DAMAGES

States Capping Damages in Injury and/or Death Cases without Regard to Subject

At least thirteen states cap noneconomic damages in personal injury and/or wrongful death 
cases, without regard to the subject matter: Alaska, California, Colorado, Hawaii, Idaho, Iowa, 
Maine, Maryland, Mississippi, New Hampshire, Ohio, Oregon, and Tennessee.143 Six of these 
states—Alaska, Colorado, Idaho, Maryland, Mississippi, and Tennessee—impose noneco-
nomic damage caps in both personal injury and wrongful death. In California, Maine, New 
Hampshire, and Oregon, the limitation is applicable only in wrongful death cases. Iowa and 
Ohio have caps that only apply in personal injury cases, and Hawaii’s cap is applicable only to 
damages awarded for pain and suffering.
 These caps typically are around $250,000 to $1 million, with higher amounts typically 
available only when there are aggravating circumstances. The lowest noneconomic damage 
cap for wrongful death is in New Hampshire, at $150,000 for the decedent’s spouse and 
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$50,000 for the decedent’s children and parents.144 The lowest cap for personal injury is 
Idaho’s, at $250,000 (but adjusted for inflation to be around $458,000 in 2023). The highest 
cap for wrongful death cases is in Colorado, at $2.125 million (plus a biannual increase for 
inflation beginning in 2028).145 Colorado also has the highest cap for personal injury cases, at 
$1.5 million.
 While most of these noneconomic caps are a stated dollar amount often adjusted for 
inflation,146 Ohio calculates damages using a formula: the award is limited to the greater of 
$250,000 or three times compensatory damages, with a maximum recovery of $350,000 per 
plaintiff and $500,000 per occurrence.147 This type of formula is often used in states that cap 
punitive damages.148

 Often, aggravating circumstances can either increase or negate the cap. In Tennessee, the 
noneconomic damage cap is $750,000 per plaintiff for all claims, even extending to family 
members; but the limit is $1 million in the case of death or catastrophic injury or loss, and the 
cap is inapplicable for specific intent, intentional actions, actions involving the use of alcohol 
or drugs, or in the commission of a felony.149 In Idaho, the cap does not apply for personal 
injury, death, or medical malpractice in cases of willful or reckless misconduct or actions aris-
ing from conduct proven beyond a reasonable doubt would constitute a felony under state or 
federal law.150 In Ohio, there is no cap for wrongful death or in the case of permanent and sub-
stantial physical deformity, loss of use of a limb, loss of a bodily organ system, or permanent 
physical injury that prevents performance of independent care or life-sustaining activities.151 
In Colorado, there is no cap in death cases if the wrongful act causing death constitutes a 
felonious killing.152

 As these short descriptions show, Tennessee, Idaho, and Colorado remove their noneco-
nomic damage caps based on the relative wrongfulness of the defendant’s conduct, a concept 
that is inherently flawed. Noneconomic damages are intended only to compensate the plain-
tiff for her injuries, not punish the defendant for antisocial conduct. Thus, Tennessee, Idaho, 
and Colorado are effectively allowing the defendant to be punished via the imposition of 
noneconomic damages.
 Alaska is unique in that it caps damages for personal injury and death at the greater of 
$400,000 or $8,000 multiplied by the injured person’s life expectancy; or, when damages 
are awarded for severe permanent physical impairment or disfigurement, the award cannot 
exceed the greater of $1 million or the person’s life expectancy multiplied by $25,000.153

 California limits damages in wrongful death cases to the loss the decedent sustained 
prior to death, including any punitive damages the decedent would have been entitled to. 
California’s cap for wrongful death cases does not include damages for pain, suffering, or 
disfigurement.154
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TABLE 1

S t a t e C a s e  Ty p e C a p

Alaska155 Noneconomic 
damages – 
personal injury 
and wrongful 
death 

Greater of $400,000 or $8,000 multiplied by the injured 
person’s life expectancy in years. Greater of $1 million or 
$25,000 multiplied by life expectancy for severe physical 
impairment or disfigurement. 

California156 Noneconomic 
damages – 
wrongful death 

Damages are limited to what the decedent sustained 
before death, including any punitive damages that the 
decedent would have been entitled to recover had the 
decedent lived, and do not include damages for pain, 
suffering, or disfigurement.

Colorado157 Noneconomic 
damages – 
personal injury 
and wrongful 
death

$1.5 million for personal injury, and $2.125 million 
for wrongful death. Adjusted for inflation according to 
consumer price index every two years starting January 1, 
2028.

Hawaii158 Noneconomic 
damages – pain 
and suffering only 

$375,000 for pain and suffering only.

Idaho159 Noneconomic 
damages – 
personal injury 
and wrongful 
death

$250,000 ($490,000 as of 2024, adjusted for inflation). 
Cap does not apply in cases of willful or reckless 
misconduct or actions arising from conduct proven 
beyond a reasonable doubt would constitute a felony 
under state or federal law.

Iowa160 Noneconomic 
damages – 
personal injury

Damages that may be recovered by a claimant for the 
reasonable and necessary cost or value of medical care 
rendered shall not exceed the sum of the amounts actually 
paid or incurred.

Maine161 Noneconomic 
damages – 
wrongful death

$1 million for loss of comfort, society, and companionship; 
emotional distress; and conscious suffering of decedent. 

Maryland162 Noneconomic 
damages – 
personal injury 
and wrongful 
death

$935,000. In a wrongful death action with two or more 
claimants, damages may not exceed 150% of the cap, 
regardless of the number of those who share in the award. 

Mississippi163 Noneconomic 
damages – 
personal injury 
and wrongful 
death

$1 million. 

New 
Hampshire164

Noneconomic 
damages – 
wrongful death

$150,000 for spouses and $50,000 for children and 
parents. 
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Ohio165 Noneconomic 
damages – 
personal injury 

Greater of $250,000 or three times economic damages, 
with a maximum recovery of $350,000 per plaintiff and 
$500,000 per occurrence. 

No cap in case of permanent and substantial physical 
deformity, loss of use of a limb, loss of a bodily organ 
system, or permanent physical injury that prevents 
performance of independent care or life-sustaining 
activities.

Oregon166 Noneconomic 
damages – 
wrongful death

 $500,000.

Tennessee167 Noneconomic 
damages – 
personal injury 
and wrongful 
death

$750,000 per plaintiff for all claims; cap extends to 
plaintiff’s family members. Cap is $1 million in the case of 
death or catastrophic injury or loss. 

Cap inapplicable for specific intent, intentional actions, 
actions involving the use of alcohol or drugs, or in the 
commission of a felony.

States Capping Damages In Specific Types Of Cases

As discussed above, Texas limits noneconomic damage awards only in healthcare liability and 
government-defendant cases. Many states similarly limit noneconomic damages in specific 
kinds of cases.

Healthcare Liability. At least thirty-one states limit noneconomic damages in medical liabil-
ity cases—Alaska, California, Colorado, Connecticut, Florida, Hawaii, Idaho, Indiana, Iowa, 
Louisiana, Maryland, Massachusetts, Michigan, Mississippi, Missouri, Montana, Nebraska, 
Nevada, New Jersey, New Mexico, North Carolina, North Dakota, Ohio, South Carolina, 
South Dakota, Tennessee, Texas, Utah, Virginia, West Virginia, and Wisconsin.168 
 The lowest healthcare case noneconomic damage cap is in Montana, at $250,000 for 
injury or death related to medical malpractice; the award is not adjusted for inflation. New 
Jersey also has a limit of $250,000, which is a total cap on economic and noneconomic 
damages. 
 The highest caps are in Michigan, at $569,000, or $1.016 million if the injury involves 
severe impairment, and in Texas, which allows a maximum recovery of $750,000 for non-
economic damages. The average cap in medical liability cases is around $500,000. The limits 
are generally higher, averaging around $1 million or greater, in cases of death or catastrophic 
injury, for example, as is done in Florida, Iowa, Michigan, Ohio, Tennessee, Texas, and West 
Virginia.
 While most healthcare liability limits are a stated dollar amount, Ohio—as discussed 
above—limits awards to the greater of $250,000 or three times compensatory damages, with 
a maximum recovery of $350,000 per plaintiff and $500,000 per occurrence.169

Government Entities. At least ten states have a partial waiver of governmental immunity 
under a state-specific tort claims act—Florida, Maine, Mississippi, Montana, Nebraska, 
Nevada, New Mexico, Oklahoma, Rhode Island, and Texas.170 Generally, these caps apply to 
all compensatory damages (noneconomic plus economic), and punitive damages are almost 
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never available in these actions. Separate limitations sometimes exist for property damage, 
personal injury, and death. Caps may also be set on a per person or per occurrence basis. 
 The lowest cap is in Oklahoma, with damages for loss of property limited to $25,000. The 
highest cap is in Nebraska, with a total damage cap of $1 million per person and $5 million for 
all claims arising out of a single occurrence. The average cap is around $400,000.

Commercial Motor Vehicle Collisions. Iowa and West Virginia recently adopted damage 
limitations specific to actions involving a commercial motor vehicle (CMV) collision.
 Effective May 12, 2023, Iowa has a limit applicable to noneconomic damages in CMV 
collision cases, except those involving the operation of a CMV serving as a common carrier of 
passengers, such as a school bus, passenger vehicle, or ride share.171 For these actions, damages 
are capped at $5 million against the owner or operator of the CMV for all claims and theories 
of liability.172 The limitation is adjusted for inflation beginning January 1, 2028, and every 
even-numbered year thereafter.173 However, the cap does not apply if the court finds by a pre-
ponderance of the evidence that the negligent act leading to the injury or death involved:

(a) operating the CMV with a blood alcohol concentration of .04 or more or 
was under the influence of a drug;

(b) refusing to submit to chemical testing;

(c) a felony involving the use of a motor vehicle;

(d) illegally using the CMV involving the manufacturing, distributing, or dis-
pensing of a controlled substance;

(e) knowingly operating the CMV without a proper driver’s license or learner’s 
permit, or was otherwise disqualified from operating the CMV;

(f) operating the CMV in connection with human trafficking;

(g) engaging in reckless driving or using an electronic communication device 
while driving;

(h) speeding in excess of fifteen miles per hour or more over the speed limit; or

(i) violating any law restricting the use of a telephone, computer, or tablet.174

 Effective July 1, 2024, West Virginia also has a special cap applicable only to CMV colli-
sions resulting in injury or death.175 Like Iowa, the new law limits noneconomic damages to 
$5 million per occurrence.176 The cap is adjusted annually, beginning January 1, 2026, pursu-
ant to the consumer price index.177 The cap is unavailable to an employer defendant that does 
not carry CMV insurance of at least $3 million.178 The cap also does not apply in these actions 
when a CMV operator or driver is found to have:

(a) a blood alcohol concentration of .04 or more, or operated the CMV under 
the influence of any controlled substance, other drug, or inhalant substance at 
the time of the incident;
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(b) refused to submit to drug and alcohol testing following the incident;

(c) operated the CMV in excess of the hours of operation established under 
state or federal regulations;

(d) operated a commercial motor vehicle in willful or wanton disregard for the 
safety of persons or property at the time of the incident;

(e) unlawfully operated the commercial motor vehicle loaded in excess of the 
maximum gross vehicle weight rating established under state or federal regula-
tions at the time of the incident; or

(f) operated a CMV while engaging in one or more of the acts that constitute 
distracted driving, as defined, at the time of the incident.179

 Again, the cap-busting exceptions found in Iowa’s and West Virginia’s new laws are related 
to the relative wrongfulness of the defendant’s conduct, which should only affect the avail-
ability and amount of exemplary damages, not the amount of noneconomic damages. These 
are inappropriate exceptions for a cap on compensatory damages, because all compensatory 
damages (economic and noneconomic) should be unaffected by the defendant’s conduct.
 The Wisconsin Legislature passed a similar bill in 2024 that was vetoed by the governor.180 
That legislation would have limited noneconomic damages in CMV accident cases to $1 mil-
lion for injury or death arising from an act or omission of an employee acting within the 
scope of employment.181 The governor vetoed the bill because he believed the dollar amount 
was arbitrarily set. The governor explained that a “fundamental principle of our legal system 
is that everyone is entitled to remedies in the law for all injuries, and when it comes to remedy, 
the law should redress a party’s injury, not repress an injured party.”182 
 Further, the governor stated the law likely would have violated article I, section 9 of the 
Wisconsin Constitution, which entitles claimants “to remedies in the law for all injuries,” as 
well as equal protection and due process rights under the United States Constitution and state 
constitution.183 Lastly, the governor vetoed the bill because the legislation would have been 
inconsistent with current law. For example, “unlike current statutory caps, the bill does not 
define ‘noneconomic damages,’ does not address or contemplate multiple parties or occur-
rences, and does not cross reference wrongful death actions. Courts would almost certainly 
face challenges implementing the bill’s provisions as this incongruity welcomes continuous 
litigation.”184

PUNITIVE (EXEMPL ARY) DAMAGES

Punitive damage caps exist in at least thirty-one states. Generally, these caps are calculated 
by multiplying some number by the compensatory damages awarded or capping at a dollar 
amount. As an example, in Alabama, Alaska, Florida, Idaho, Indiana, North Carolina, and 
South Carolina, punitive damages are capped at the greater of three times compensatory 
damages or a specific dollar amount (like $250,000 or $500,000).
 Some states use a sliding scale based on the defendant’s culpability or their income. There 
are also exceptions in certain cases, including child or elder abuse, or when specific aggra-
vating factors are present, like intentional or malicious harm or the use of drugs or alcohol. 



20

damage c aps across the united s tates

In some states, punitive damages are disallowed entirely, or they are only capped in certain 
cases, such as trade secret violations, products liability, wrongful death, or medical malprac-
tice. Sometimes a court will review the punitive damage award before entering judgment or 
in a post-judgment motion, taking into account, for example, the defendant’s severity of con-
duct and net worth and the reasonableness of the reward.  

TABLE 2

S t a t e C a s e  Ty p e C a p

Alabama185 Punitive damages Greater of three times actual damages or $500,000. 
In cases of physical injury, greater of three times 
compensatory damages or $1.5 million. Against small 
business, $50,000 or 10% of net worth. Caps not 
applicable in wrongful death or intentional physical 
injury.

Alaska186 Punitive damages Greater of three times compensatory damages or 
$500,000. If proven motivation of financial gain, greater 
of four times compensatory, four times financial gain, or 
$7 million. In unlawful employment practice, $200,000-
500,000 depending on size of company.

Colorado187 Punitive damages Cannot exceed amount of actual damages; in the event 
of a defendant’s willful or wanton aggravation of the 
injurious behavior during pendency of the claim, then 
an amount not to exceed three times actual damages.

Connecticut188 Punitive damages – 
products liability

Statutory cap on punitive damages in products 
liability cases only. Limited to two times compensatory 
damages.

Delaware189 Punitive damages – 
trade secrets

Recovery limited for willful and malicious appropriation 
of trade secrets to two times amount of award.

Florida190 Punitive damages Greater of three times compensatory or $500,000. But 
in case of motive of financial gain and conduct known 
to be unreasonably dangerous, cap is the greater of 
four times compensatory or $2 million. No cap in case 
of specific intent causing actual harm. Punitive damage 
caps not applicable to child, elder, or developmentally 
disabled abuse. Punitive damage caps not applicable to 
defendant who was under the influence of alcohol or 
drugs.

Georgia191 Punitive damages Allowed up to $250,000 in tort only when willful 
misconduct, malice, fraud, wantonness, oppression, or 
conscious indifference; no cap for intentional harm or 
harm involving drugs or alcohol; no cap for products 
liability.

Idaho192 Punitive damages Greater of three times compensatory or $250,000.

Indiana193 Punitive damages Greater of three times compensatory or $50,000.
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Kansas194 Punitive damages Lesser of the defendant’s annual gross income or $5 
million; if that valuation is deemed too low by the court, 
limitation may be 1.5 times amount of profit defendant 
gained; or the limit shall be the lower of 50% of the 
defendant’s net worth or $5 million.

Maine195 Punitive damages – 
wrongful death

Punitive damages capped at $500,000 only in wrongful 
death cases.

Mississippi196 Punitive damages Calculated based on net worth of defendant; no limit in 
case of defendant under influence of drugs or alcohol 
or in the commission of a felony. Caps as high as $20 
million. Court reviews award before entering judgment, 
including the defendant’s severity of conduct and net 
worth.

Missouri197 Punitive damages Greater of five times damages or $500,000. No cap if 
injury occurred in the commission of a felony.

Montana198 Punitive damages Lesser of $10 million or 3% of defendant’s net worth.

Nebraska199 Punitive damages No punitive damages may be awarded. Punitive 
damages are unconstitutional.

Nevada200 Punitive damages Shall not exceed three times compensatory damages, 
or $300,000 if compensatory damages are less than 
$100,000.

New 
Hampshire201

Punitive damages No punitive damages shall be awarded in any action, 
unless otherwise provided by statute.

New Jersey202 Punitive damages Limited to the greater of five times compensatory 
damages or $350,000, with specific exceptions.

North 
Carolina203

Punitive damages Greater of three times compensatory damages or 
$250,000.

North Dakota204 Punitive damages Greater of two times compensatory damages or 
$250,000.

Ohio205 Punitive damages Cap of two times compensatory damages. If 
defendant is a small business, the lesser of two times 
compensatory damages or 10% of net worth up to 
$350,000.

Oklahoma206 Punitive damages Sliding scale based on defendant’s culpability in the 
behavior, ranging from $100,000 to $500,000 to no cap.

Oregon207 Punitive damages Various limitations on awards of punitive damages 
based on statutes authorizing their recovery. E.g., 
punitive damages for misappropriation capped at two 
times actual damages.
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South 
Carolina208

Punitive damages Greater of three times actual damages awarded to 
each claimant or $500,000. But cap can increase to the 
greater of four times actual damages or $2 million if: 
the conduct was motivated by financial gain, had a high 
likelihood of injury, was approved by agent, or could 
lead to a felony conviction. Also, cap can be removed 
if: there was intent to harm, actor pled guilty or was 
convicted of a felony for these actions, or was under the 
influence of alcohol or drugs.

Tennessee209 Punitive damages Greater of two times compensatory or $500,000. 
Exceptions for specific intent, intentional actions, 
actions involving the use of alcohol or drugs, or in the 
commission of a felony.

Texas210 Punitive damages Greater of two times economic plus noneconomic 
damages not to exceed $750,000; or $200,000. No 
damage cap in the case of intentional conduct, malice, 
or in the commission of a certain crimes.

Utah*211 Punitive damages *Punitive damages are presumed excessive if they are 
more than three times compensatory damages.

Virginia212 Punitive damages – 
medical malpractice

Cap of $350,000.

West Virginia213 Punitive damages Greater of four times actual damages or $500,000.

Wisconsin214 Punitive damages Greater of two times compensatory damages or 
$200,000. Cap does not apply to driving while 
intoxicated.

Wyoming*215 Punitive damages – 
trade secrets

Cap of two times award caused by misappropriation if 
willful and malicious. *Otherwise, no cap on punitive 
damages.

NO DAMAGE CAP

Several states do not cap damages, almost always because of a constitutional ban.216 For exam-
ple, in Arizona, Arkansas, Kentucky, New York, Oklahoma, Pennsylvania, and Wyoming, the 
state’s constitution specifically prohibits a cap on certain damages.217 And in at least Alabama, 
Arkansas, Georgia, Illinois, Kansas, Kentucky, Oklahoma, Tennessee, Utah, and Washington, 
a damage cap has been found unconstitutional by the highest court of that state.218

 Sometimes, the legislature and judiciary go back and forth several times to fight for or 
against damage caps, such as in Florida medical malpractice actions resulting in personal 
injury or death. The Florida Supreme Court found the statutory cap on wrongful death non-
economic damages in medical malpractice actions to have violated the right to equal pro-
tection under Florida’s constitution.219 Later, the court held a prior version of the statute 
for personal injury noneconomic damages unconstitutional for violating the equal protec-
tion clause.220 In 2020, the legislature re-passed a statutory cap on damages.221 However, a 
Florida circuit court ruled in 2024 that the cap on personal injury noneconomic damages for 
Medicaid recipients is unconstitutional.222 The constitutionality of that statute has yet to be 
determined.
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adjusting damage caps

To account for changes in the value of money over time due to inflation, many states increase 
their damage caps on a schedule. Several states—Alabama, Colorado, Iowa, Maine, Michigan, 
New Mexico, North Carolina, South Carolina, Texas,223 and West Virginia—adjust using the 
U.S. Bureau of Labor Statistics’ consumer price index (CPI), which measures a consumer’s day-
to-day living expenses, or “the average change over time in the prices paid by consumers in a 
representative basket of goods and services.”224

 California, Iowa, Maryland, Missouri, Nevada, and Virginia adjust their caps by a percent-
age or dollar amount.
 Some states adjust the cap every year (California, Idaho, Iowa, Maryland, Michigan, 
Missouri, Nevada, New Mexico, South Carolina, Virginia, and West Virginia), while other 
states adjust every two or three years (Alabama, Colorado, Iowa, North Carolina, and 
Wisconsin).
 Generally, the adjustment is only done to caps on noneconomic damages, not on puni-
tive damage caps.

TABLE 3

S t a t e C a s e / D a m a g e  Ty p e A d j u s t m e n t  S c h e d u l e M e a s u re /
A m o u n t

Alabama225 Punitive damages Every three years starting 
on 01/01/03

Consumer price 
index

California226 Medical malpractice Every year starting on 
01/01/23 for ten years not 
to exceed $750,000 (as 
applied to $350,000 cap)

$40,000

Every year starting on 
01/01/23 for ten years not 
to exceed $1,000,000 (as 
applied to $500,000 cap)

$50,000

Every year starting on 
01/01/34 (as applied 
to the $750,000 and 
$1,000,000 caps above)

2%

Colorado227 Personal injury or death Every two years starting 
on 01/01/28

Consumer price 
index

Medical malpractice – 
injury or death

Increased incrementally 
over five years, and 
thereafter every two years

Consumer price 
index

Idaho228 Personal injury or death Every year starting on 
07/01/04

Average annual 
state wage
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Iowa229 CMV injury or death Every even year starting 
on 01/01/28

Consumer price 
index

Medical malpractice Every year starting on 
01/01/28

2.1%

Maine230 Wrongful death Adjusted based on year of 
death

Consumer price 
index

Maryland231 Personal injury, wrongful 
death, medical malpractice

Every year $15,000

Michigan232 Medical malpractice Every year Consumer price 
index

Missouri233 Medical malpractice Every year 1.7%

Nevada234 Medical malpractice Every year starting on 
01/01/24 until cap reaches 
$750,000 in 2028; then 
every year starting on 
01/01/29

$80,000 
annually; then 
2.1% annually

New Mexico235 Medical malpractice Every year starting on 
01/01/23

Consumer price 
index

North Carolina236 Medical malpractice Every three years starting 
on 01/01/14

Consumer price 
index

South Carolina237 Medical malpractice, 
punitive damages

Every year Consumer price 
index

Texas238 Wrongful death in medical 
malpractice

Adjusted at the time of 
final judgment

Consumer price 
index

Virginia239 Medical malpractice Every year until cap 
reaches $3,000,000 in 
2031

$50,000

West Virginia240 CMV injury or death Every year starting on 
01/01/26, but not to 
exceed 150% of the cap 
amount

Consumer price 
index

Medical malpractice Every year starting 
01/01/04, but $250,000 
cap not to exceed 
$375,000 and $500,000 
not to exceed $750,000

Consumer price 
index
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Wisconsin241 Noneconomic damages Every odd year on 1/1 Board of 
governors 
submits a 
report to the 
legislature with 
recommended 
changes to cap

miscell aneous items

Twelve states (Colorado, Idaho, Maryland, Michigan, Mississippi, Montana, New Mexico, 
North Carolina, North Dakota, Ohio, Oregon, and Tennessee) have statutes providing that 
their damage caps may not be made known to a jury.242 Some states only have this prohibi-
tion as to punitive damage caps.243 And, at least in Alabama, informing a jury of the punitive 
damage cap is grounds for a mistrial.244 The reason for the prohibition against informing a jury 
of a cap is to avoid the jury using the cap as a starting point when awarding verdicts. Instead, 
the jury can focus on awarding an amount it thinks will fairly compensate the claimant.
 Several states require the splitting of punitive damage awards between the plaintiff and 
other entities. 

• For punitive damage awards in Montana, the entire amount is divided equally between 
the plaintiff and the state.245

• For punitive damage awards in Utah, the first $50,000 goes to injured party, and the 
excess amount is split equally between the state and the injured party.246

• For punitive damage awards in Oregon, the award is divided among the plaintiff (30%), 
deposited into Criminal Injuries Compensation Account (60%), and deposited into 
State Court Facilities and Security Account (10%).247

rel ationship of e xtr aordinary verdicts to damage caps

Since the beginning of 2016, approximately 100 Texas injury or death cases involving one 
or a few plaintiffs have resulted in a verdict exceeding $10 million. The twenty-five largest of 
these verdicts are listed in Appendix B. The largest—$7.375 billion—was handed down by a 
Dallas County court in 2022 in a single-plaintiff wrongful death case.248 The twenty-fifth larg-
est is a 2024 verdict of $71.95 million from a Dallas County court in a construction workplace 
injury case.249 Four verdicts have exceeded $500 million,250 and twenty have exceeded $100 
million.251

 In every case, noneconomic damages constitute a meaningful percentage of the total 
award. The largest noneconomic damage award, $480 million, resulted from a 2021 sin-
gle-plaintiff wrongful death case in a Titus County court.252 Eleven of the top twenty-five ver-
dicts since 2016 featured noneconomic damage awards of over $100 million, and nineteen of 
the top twenty-five verdicts had noneconomic damage awards greater than $50 million.253 
 In a number of these cases, the plaintiff sought only noneconomic damages.254 This was 
doubtless done because the use of unsubstantiated anchoring yielded awards that were signif-
icant in magnitude yet exempt from Texas’s exemplary damage cap. As discussed in Section 
II.B, a noneconomic damage claim can be established by a preponderance of the evidence 



26

damage c aps across the united s tates

with the agreement of only ten jurors, while exemplary damage claims must be established 
through clear and convincing evidence with juror unanimity. Thus, if a lawyer can convince 
a jury to essentially punish a defendant by awarding noneconomic damages at the rate of 
two cents for every mile driven by a national freight-carrier’s trucks, as was done in Gregory v. 
Chohan,255 or based on the price of constructing an apartment building, as was done in Flores 
v. Bigge Crane & Rigging Co.,256 the lawyer has secured a large judgment that resembles punitive 
damages but is not reduced by a statutory mandate and more easily sustained on appeal.
 The proliferation of extraordinarily high noneconomic damage awards is occurring in 
other states as well as Texas, and the connection between noneconomic damage and extraor-
dinary verdicts is well known.257 This connection has compelled two states to impose caps on 
noneconomic damages recently. Iowa capped noneconomic damages in commercial vehicle 
collision cases in 2023 and West Virginia did the same in 2024. The Wisconsin Legislature 
passed a similar cap in 2024 that was vetoed by the state’s governor. And in Maryland, a bill 
filed in 2024 to almost double the state’s generally applicable noneconomic damage cap 
failed to pass the Legislature after encountering stiff resistance.258 

calls for legisl ative action

Justice Devine’s concurring opinion in Gregory v. Chohan asserts that the plurality’s new 
“rational connection” requirement appears at odds with prior Texas Supreme Court decisions 
giving jurors substantial discretion in determining the amount to award for noneconomic 
damages. Justice Devine also criticized the plurality for “advocat[ing] a new evidentiary stan-
dard that is not only foreign to our jurisprudence but also incapable of being satisfied.”259 In 
his concurring opinion, he suggests this is a matter best addressed by the legislative branch 
of government.
 “[A]s the electorate’s chief policymaker, the Legislature is much better equipped to bal-
ance any tension between the Constitutional command of just compensation and the plu-
rality’s concerns about the potential for arbitrariness” than is the Court, according to Justice 
Devine.260 “[I]f there is a compelling need for change, as the plurality suggests, policy choices 
like those implicated here are well within the Legislature’s wheelhouse.”261 
 Historically, there has been legislative interest concerning noneconomic damages. In the 
face of a liability insurance crisis in the 1980s, the Texas Legislature created a joint Senate/
House Select Committee in 1985 to search for solutions. The Committee reported to the 
Legislature in early 1987, and its report included this statement:

Noneconomic damages are, by definition, subjective and nonverifiable. In 
many cases, they exceed economic damages by a significant amount. Because 
they are subjective and inherently impossible to predict on a case-by-case basis, 
they represent a serious impediment to underwriting predictability. A limit on 
noneconomic damages would make them predictable to the extent that they 
could not exceed a particular amount. The joint committee believes that a limit 
of $250,000 allows for the recovery of a substantial amount of money in the 
event of significant noneconomic injury while still providing for a reasonable 
degree of civil justice predictability.262
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 The committee recommended a $250,000 cap on noneconomic damages.263

 As discussed in Section III.B.1, Texas capped noneconomic damages in healthcare liability 
cases in 2003. That cap, coupled with other reforms, worked. Liability insurance premiums for 
medical doctors decreased immediately. Doctors began flowing back into Texas—increasing 
access to care for all Texans.264 
 George Christian, writing for the Texas Civil Justice League, asked in January 2022 
whether it is time for Texas to revisit the standards for awarding mental anguish damages.265 
He concludes with this: “While we are not necessarily advocating a legislative response at this 
time, we do believe that the rising incidence of nuclear verdicts and challenges to the existing 
cap warrant a policy response.”

conclusion

As stated at the outset, Texas is seeing a proliferation of extraordinarily high jury verdicts in 
injury and death cases having one or a few plaintiffs. These nuclear verdicts are inconsistent 
and unfair, as defendants in Texas courts are treated unequally for reasons wholly unrelated 
to the merits of their cases. Nuclear verdicts also may impede economic growth in Texas and 
deter businesses from relocating, headquartering, and incorporating in Texas. The intent of 
this paper is to provide a resource for legislators as they decide whether the civil justice system 
in Texas needs legislative action to ensure that it is stable, predictable, and fair. 
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STATE CAP Y/N CASE TYPE AMOUNT/CALCULATION STANDARD OF RECOVERY NOTES OF INTEREST CONSTITUTIONALITY

Alabama No Medical 
malpractice, 
personal 
injury, 
wrongful 
death

Unconstitutional cap on noneconomic 
damages.

S.B. 293 (introduced 04/04/24, 
left pending) would have limited 
noneconomic damages to $1 
million and barred claims of 
negligent training and supervision if 
employer admitted employee acted 
within job scope.

Successfully challenged as 
unconstitutional in Moore and not 
re-passed. Moore v. Mobile Infirmary 
Ass’n, 592 So. 2d 156 (Ala. 1991).

Yes Punitive 
damages

Greater of three times actual damages or 
$500,000. In cases of physical injury, greater 
of three times compensatory damages or 
$1.5 million. Against small business, greater 
of $50,000 or 10% of net worth. Caps not 
applicable in wrongful death or intentional 
physical injury. Ala. Code § 6-11-21.

Clear and convincing 
evidence of deliberate 
action, malice, or 
wanton and reckless 
disregard. Ala. Code § 
6-11-20.

Jury may not be informed of caps. 
Grounds for mistrial. Ala. Code § 
6-11-22.

Caps adjusted on January 1 every 
three years pursuant to consumer 
price index. Punitive damages are 
not available against a state entity. 
Ala. Code § 6-11-21.

Alaska Yes Personal 
injury, 
wrongful 
death

Greater of $400,000 or $8,000 multiplied by 
the injured person’s life expectancy in years. 
Greater of $1 million or $25,000 multiplied by 
life expectancy for severe physical impairment 
or disfigurement. Alaska Stat. § 09.17.010.

Noneconomic damages generally 
not recoverable in claims made by 
uninsured motorist. Alaska Stat. § 
09.65.320.

Must itemize verdict: past economic 
loss; past noneconomic; future 
economic; future noneconomic; 
and punitive damages. Alaska Stat. 
§ 09.17.040.

Constitutionality of cap upheld. C.J. 
v. State, Dep’t of Corrs., 151 P.3d 373, 
382 (Alaska 2006); L.D.G., Inc. v. 
Brown, 211 P.3d 1110, 1131 (Alaska 
2009).

Yes Medical 
malpractice

$250,000 for personal injury in medical 
malpractice. $400,000 in cases of wrongful 
death or severe physical impairment greater 
than 70% disabling. Alaska Stat. § 9.55.549.

Cap not applicable if act/omission 
was reckless or intentional. Alaska 
Stat. § 9.55.549.

Yes Punitive 
damages

Greater of three times compensatory damages 
or $500,000. If proven motivation of financial 
gain, greater of four times compensatory, four 
times financial gain, or $7 million. In unlawful 
employment practice, $200,000-500,000 
depending on size of company. Alaska Stat. § 
9.17.020.

Clear and convincing 
evidence. Alaska Stat. § 
9.17.020.

If employer vicariously liable, 
punitive damages may not be 
awarded against employer under 
certain situations.

If punitive damages are found, a 
separate proceeding is conducted 
before the same fact finder to 
determine the amount. Alaska Stat. 
§ 9.17.020.

Arizona No General tort 
including 
medical 
malpractice, 
personal 
injury, death

Constitutional prohibition. Ariz. 
Const. art. II, § 31; id. art. XVIII, § 6.

No Punitive 
damages

Uncapped as per state constitution. But 
punitive damages are not allowed in products 
liability cases except for claims involving 
kickbacks, misrepresentations, and violations of 
FDA rules. Ariz. Rev. Stat. §§ 12-687, -689, -701.

Clear and convincing 
evidence required for 
recovery of punitive 
damages.

Punitive damages not recoverable 
against the state. Ariz. Rev. Stat. § 
12-820.04.

Constitutional prohibition. Linthicum 
v. Nationwide Life Ins. Co., 723 P.2d 
675 (Ariz. 1986).

NONECONOMIC & PUNITIVE DAMAGE CAPS BY STATE

https://alison.legislature.state.al.us/files/pdf/SearchableInstruments/2024RS/SB293-int.pdf
https://alison.legislature.state.al.us/code-of-alabama
https://alison.legislature.state.al.us/code-of-alabama
https://alison.legislature.state.al.us/code-of-alabama
https://alison.legislature.state.al.us/code-of-alabama
https://www.akleg.gov/basis/statutes.asp#09.17.010
https://www.akleg.gov/basis/statutes.asp#09.65.320
https://www.akleg.gov/basis/statutes.asp#09.17.040
https://www.akleg.gov/basis/statutes.asp#09.55.549
https://www.akleg.gov/basis/statutes.asp#09.55.549
https://www.akleg.gov/basis/statutes.asp#09.17.020
https://www.akleg.gov/basis/statutes.asp#09.16
https://www.akleg.gov/basis/statutes.asp#09.17.020
https://www.azleg.gov/viewDocument/?docName=https://www.azleg.gov/const/2/31.htm
https://www.azleg.gov/viewDocument/?docName=https://www.azleg.gov/const/18/6.htm
https://www.azleg.gov/viewdocument/?docName=https://www.azleg.gov/ars/12/00687.htm
https://www.azleg.gov/viewdocument/?docName=https://www.azleg.gov/ars/12/00689.htm
https://www.azleg.gov/viewdocument/?docName=https://www.azleg.gov/ars/12/00701.htm
https://www.azleg.gov/viewdocument/?docName=https://www.azleg.gov/ars/12/00820-04.htm
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STATE CAP Y/N CASE TYPE AMOUNT/CALCULATION STANDARD OF RECOVERY NOTES OF INTEREST CONSTITUTIONALITY

Arkansas No Medical 
malpractice

Noneconomic damages are specifically allowed 
by statute. Ark. Code § 16-114-208(a)(2).

Fact finder must separately 
state awards for past and future 
economic losses and past and 
future noneconomic losses. Ark. 
Code § 16-114-208(b).

No Punitive 
damages

Punitive cap is unconstitutional as it limits the 
amount of recovery outside the employment 
relationship. Ark. Code § 16-55-206; Ark. 
Const. art. V, § 32.

Clear and convincing 
evidence. Ark. Code § 
16-55-207.

Punitive damages not recoverable 
against the state. Ark. Code § 21-
9-203.

Punitive cap is unconstitutional 
as it relates to claims outside 
employment relationship. Ark. 
Const. art. V, § 32; Bayer CropScience 
LP v. Schafer, 385 S.W.3d 822, 831 
(Ark. 2011).

California Yes Medical 
malpractice

Noneconomic damages capped at $390,000 
(2024) against one or more healthcare 
providers; same for institutions. In cases of 
wrongful death, $550,000 (2024) cap against 
providers; same for institutions. Cal. Civ. Code 
§ 3333.2(b), (g).

Adjusted $40,000 every year 
starting on January 1, 2023, for ten 
years not to exceed $750,000 (as 
applied to $350,000 cap). Adjusted 
$50,000 every year starting on 
January 1, 2023, for ten years not 
to exceed $1 million (as applied 
to $500,000 cap). Adjusted 2% 
starting on January 1, 2034 (as 
applied to the $750,000 and $1 
million caps above). Cal. Civ. Code 
§ 3333.2(g), (h).

Yes Wrongful 
death

Damages are limited to what the decedent 
sustained before death, including any punitive 
damages that the decedent would have been 
entitled to recover had the decedent lived, and 
do not include damages for pain, suffering, or 
disfigurement. Cal. Civ. Proc. Code § 377.34(a).

No* Punitive 
damages

Not a cap, but punitive recovery is not available 
against healthcare providers or religious 
corporations without a prior court order. Cal. 
Civ. Proc. Code §§ 425.13(a), 425.14.

Employer not liable for punitive damages 
based on employee’s acts, unless employer 
knew employee was unfit and employed him 
or her with a conscious disregard of the rights 
or safety of others, authorized or ratified the 
wrongful conduct, or was personally guilty of 
oppression, fraud, or malice. Cal. Civ. Code § 
3294(b).

Clear and convincing 
evidence for recovery of 
punitive damages. Cal. 
Civ. Code § 3294(a).

Comparative negligence state; 
several liability for noneconomic 
damages. Cal. Civ. Code § 
1431.2(a).

Punitive damages not recoverable 
against the state. Cal. Gov’t Code 
§§ 818, 825.

https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=84f44a60-2c4a-4b32-bd3f-38443409e1dc&action=pawlinkdoc&pdcomponentid=&pddocfullpath=%2fshared%2fdocument%2fstatutes-legislation%2furn%3acontentItem%3a4WVF-M5H0-R03K-03FK-00008-00&pdtocnodeidentifier=AAQAAHAAKAADAAJ&config=00JAA2ZjZiM2VhNS0wNTVlLTQ3NzUtYjQzYy0yYWZmODJiODRmMDYKAFBvZENhdGFsb2fXiYCnsel0plIgqpYkw9PK&ecomp=h2vckkk&prid=b88b58de-105d-4145-bd3a-9098b1864fc9
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=8ab6df40-90fc-4c82-b7ca-9a3c24d8edde&nodeid=AAQAAHAAKAADAAJ&nodepath=%2FROOT%2FAAQ%2FAAQAAH%2FAAQAAHAAK%2FAAQAAHAAKAAD%2FAAQAAHAAKAADAAJ&level=5&haschildren=&populated=false&title=16-114-208.+Damage+awards+%E2%80%94+Periodic+payment+of+future+damages.&config=00JAA2ZjZiM2VhNS0wNTVlLTQ3NzUtYjQzYy0yYWZmODJiODRmMDYKAFBvZENhdGFsb2fXiYCnsel0plIgqpYkw9PK&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A4WVF-M5H0-R03K-03FK-00008-00&ecomp=6gf5kkk&prid=2a73c6a4-e85f-420a-b6d1-6299edad1ba4
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=d73b15dd-3c39-459f-bc2f-cffc3db466ee&config=00JAA2ZjZiM2VhNS0wNTVlLTQ3NzUtYjQzYy0yYWZmODJiODRmMDYKAFBvZENhdGFsb2fXiYCnsel0plIgqpYkw9PK&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A4WVF-H910-R03K-54K5-00008-00&pdcontentcomponentid=234170&pdteaserkey=sr0&pditab=allpods&ecomp=6s65kkk&earg=sr0&prid=506bf460-0206-4d5c-8cb2-5304c8240863
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=f5f89f43-2a0c-4dd2-8016-d4f2de6ddfac&nodeid=AABAAHABH&nodepath=%2fROOT%2fAAB%2fAABAAH%2fAABAAHABH&level=3&haschildren=&populated=false&title=%C2%A7%E2%80%8232.+Workmen%27s+Compensation+Laws+%E2%80%94+Actions+for+personal+injuries.&config=014BJAA0MzRkMWNhMC1jNWY1LTQzZDYtODVkNi03M2E0MWVmZGQyYmYKAFBvZENhdGFsb2eMqWj4MQ4akpJlSYI55E7B&pddocfullpath=%2fshared%2fdocument%2fstatutes-legislation%2furn%3acontentItem%3a4WW2-5J30-R03N-615G-00008-00&ecomp=6gf5kkk&prid=bdf01876-d56f-4256-9f1b-5b9a528bbb62
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=e7140cdc-f56c-4613-8a62-781126f635de&action=pawlinkdoc&pdcomponentid=&pddocfullpath=%2fshared%2fdocument%2fstatutes-legislation%2furn%3acontentItem%3a4WVF-H910-R03K-54K6-00008-00&pdtocnodeidentifier=AAQAAFAACAADAAI&config=00JAA2ZjZiM2VhNS0wNTVlLTQ3NzUtYjQzYy0yYWZmODJiODRmMDYKAFBvZENhdGFsb2fXiYCnsel0plIgqpYkw9PK&ecomp=h2vckkk&prid=c3951c3f-948b-48ce-bf82-bb6c3769707d
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=e2fb0f56-a13e-473b-a14b-cf98dad617d4&config=00JAA2ZjZiM2VhNS0wNTVlLTQ3NzUtYjQzYy0yYWZmODJiODRmMDYKAFBvZENhdGFsb2fXiYCnsel0plIgqpYkw9PK&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A4WVJ-7XV0-R03M-131D-00008-00&pdcontentcomponentid=234170&pdteaserkey=sr0&pditab=allpods&ecomp=6s65kkk&earg=sr0&prid=2b4e2865-5262-4deb-bb4c-550e8c638614
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=f5f89f43-2a0c-4dd2-8016-d4f2de6ddfac&nodeid=AABAAHABH&nodepath=%2fROOT%2fAAB%2fAABAAH%2fAABAAHABH&level=3&haschildren=&populated=false&title=%C2%A7%E2%80%8232.+Workmen%27s+Compensation+Laws+%E2%80%94+Actions+for+personal+injuries.&config=014BJAA0MzRkMWNhMC1jNWY1LTQzZDYtODVkNi03M2E0MWVmZGQyYmYKAFBvZENhdGFsb2eMqWj4MQ4akpJlSYI55E7B&pddocfullpath=%2fshared%2fdocument%2fstatutes-legislation%2furn%3acontentItem%3a4WW2-5J30-R03N-615G-00008-00&ecomp=6gf5kkk&prid=bdf01876-d56f-4256-9f1b-5b9a528bbb62
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=3333.2.&lawCode=CIV
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=3333.2.&lawCode=CIV
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=377.34.&nodeTreePath=5.3.4.3&lawCode=CCP
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=425.13.&lawCode=CCP
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=425.14.&nodeTreePath=5.8.2.1&lawCode=CCP
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=3294.&lawCode=CIV
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=3294.&lawCode=CIV
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=1431.2.&lawCode=CIV
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=818.&lawCode=GOV
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=825.&lawCode=GOV
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STATE CAP Y/N CASE TYPE AMOUNT/CALCULATION STANDARD OF RECOVERY NOTES OF INTEREST CONSTITUTIONALITY

Colorado Yes General tort, 
personal 
injury

Limited to $729,790, unless clear and 
convincing evidence justifying greater award 
up to $1,459,600.  
Colo. Rev. Stat. § 13.21-102.5; 
State Of Colo. Dep’t Of State, Adjusted 
Limitation On Damages Certificate, 74th 
Gen. Assemb. (2024).

No cap in wrongful death cases if the 
wrongful act, neglect, or default causing death 
constitutes a felonious killing. Colo Rev. Stat. § 
13-21-203(1)(a).  

Clear and convincing 
evidence to justify higher 
cap. Colo. Rev. Stat. § 
13.21-102.5.

Otherwise, 
preponderance of the 
evidence. Colo. Rev. Stat. 
§ 13-25-127(1).

H.B. 24-1472 (effective 01/01/25). 
Increases noneconomic cap for 
injury to $1.5 million and wrongful 
death cap to $2.125 million. 
Adjusted for inflation according to 
consumer price index every two 
years starting January 1, 2028. Adds 
sibling who can bring a wrongful 
death action if no other living family 
members or heirs.

Adjusted for inflation every two 
years; may not be disclosed to jury. 
Colo. Rev. Stat. § 13-21-102.5.

Noneconomic damage cap does 
not violate equal protection, due 
process, or access to courts. Scharrel 
v. Wal-Mart Stores, Inc., 949 P.2d 89 
(Colo. App. 1997); Stewart v. Rice, 25 
P.3d 1233 (Colo. App. 2000), rev’d 
on other grounds, 47 P.3d 316 (Colo. 
2002).

Yes Medical 
malpractice

Total damage cap (economic and 
noneconomic) of $1 million per plaintiff; 
including limit of $300,000 derivative 
noneconomic loss.  
Colo. Rev. Stat. § 13-64-302.

Preponderance of the 
evidence. Colo. Rev. Stat. 
§ 13-25-127(1).

H.B. 24-1472 (effective 01/01/25). 
Total damages (economic 
and noneconomic) capped at 
greater of $1 million or 125% 
of noneconomic damage cap. 
$415,000 noneconomic damage 
cap until January 1, 2026, which 
will incrementally increase over five 
years until it reaches $875,000 in 
2030. Wrongful death of a patient 
capped at $555,000 until January 
1, 2026, which will incrementally 
increase over five years until it 
reaches $1.575 million in 2030. 
Thereafter adjusts every two years 
for inflation according to consumer 
price index.

Caps may not be disclosed to jury. 
Colo. Rev. Stat. § 13-64-302(b).

Exemplary damages may not be 
included in any initial claim for 
relief. Colo. Rev. Stat. § 13-64-
302.5(3).

Constitutionality of previous cap 
upheld by Garhart ex rel. Tinsman v. 
Columbia/HealthONE, L.L.C., 95 P.3d 
571 (Colo. 2004).

Yes Punitive 
damages

Cannot exceed amount of actual damages; in 
the event of a defendant’s willful or wanton 
aggravation of the injurious behavior during 
pendency of the claim, then an amount not to 
exceed three times actual damages. Colo. Rev. 
Stat. § 13-21-102.

Proof beyond a 
reasonable doubt. Colo. 
Rev. Stat. § 13-25-127(2).

No freestanding exemplary damage 
claim against employer when he 
admits respondeat superior liability. 
Ferrer v. Okbamicael, 390 P.3d 836 
(Colo. 2017).

Connecticut Yes* Medical 
malpractice

If noneconomic damage award exceeds $1 
million, court reviews to determine if amount is 
excessive. Conn. Gen. Stat. § 52-228c.

If amount “shocks the 
sense of justice as to 
compel the conclusion 
that the jury was 
influenced by partiality, 
prejudice, mistake or 
corruption,” court orders 
remittitur. Conn. Gen. 
Stat. § 52-228c.

Yes Punitive 
damages 
– products 
liability

Statutory cap on punitive damages in products 
liability cases only. Limited to two times 
compensatory damages. Conn. Gen. Stat. § 
52-240b.

https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=3df8aae3-9520-4f6a-8a38-599ca4f3981f&nodeid=AANAAHAABAACAAE&nodepath=%2FROOT%2FAAN%2FAANAAH%2FAANAAHAAB%2FAANAAHAABAAC%2FAANAAHAABAACAAE&level=5&haschildren=&populated=false&title=13-21-102.5.+Limitations+on+damages+for+noneconomic+loss+or+injury.&config=014FJAAyNGJkY2Y4Zi1mNjgyLTRkN2YtYmE4OS03NTYzNzYzOTg0OGEKAFBvZENhdGFsb2d592qv2Kywlf8caKqYROP5&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A61P5-WRN1-DYDC-J07J-00008-00&ecomp=6gf59kk&prid=b598e585-2277-43e3-987a-69300e7bbabd
https://www.sos.state.co.us/pubs/info_center/files/damages_new.pdf
https://www.sos.state.co.us/pubs/info_center/files/damages_new.pdf
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=3df8aae3-9520-4f6a-8a38-599ca4f3981f&nodeid=AANAAHAABAACAAE&nodepath=%2FROOT%2FAAN%2FAANAAH%2FAANAAHAAB%2FAANAAHAABAAC%2FAANAAHAABAACAAE&level=5&haschildren=&populated=false&title=13-21-102.5.+Limitations+on+damages+for+noneconomic+loss+or+injury.&config=014FJAAyNGJkY2Y4Zi1mNjgyLTRkN2YtYmE4OS03NTYzNzYzOTg0OGEKAFBvZENhdGFsb2d592qv2Kywlf8caKqYROP5&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A61P5-WRN1-DYDC-J07J-00008-00&ecomp=6gf59kk&prid=b598e585-2277-43e3-987a-69300e7bbabd
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=f0a0b0d0-afe0-4a8d-b223-5b02bb7ffcc7&config=014FJAAyNGJkY2Y4Zi1mNjgyLTRkN2YtYmE4OS03NTYzNzYzOTg0OGEKAFBvZENhdGFsb2d592qv2Kywlf8caKqYROP5&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A61P5-WRN1-DYDC-J0JF-00008-00&pdcontentcomponentid=234176&pdteaserkey=sr0&pditab=allpods&ecomp=6s65kkk&earg=sr0&prid=894140c8-c2a7-49c0-b844-b11c6a997d45
https://leg.colorado.gov/bills/hb24-1472
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=3df8aae3-9520-4f6a-8a38-599ca4f3981f&nodeid=AANAAHAABAACAAE&nodepath=%2FROOT%2FAAN%2FAANAAH%2FAANAAHAAB%2FAANAAHAABAAC%2FAANAAHAABAACAAE&level=5&haschildren=&populated=false&title=13-21-102.5.+Limitations+on+damages+for+noneconomic+loss+or+injury.&config=014FJAAyNGJkY2Y4Zi1mNjgyLTRkN2YtYmE4OS03NTYzNzYzOTg0OGEKAFBvZENhdGFsb2d592qv2Kywlf8caKqYROP5&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A61P5-WRN1-DYDC-J07J-00008-00&ecomp=6gf59kk&prid=b598e585-2277-43e3-987a-69300e7bbabd
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=a36743d4-6982-42ae-9497-f791741bfcc1&nodeid=AANAAOAASAADAAD&nodepath=%2FROOT%2FAAN%2FAANAAO%2FAANAAOAAS%2FAANAAOAASAAD%2FAANAAOAASAADAAD&level=5&haschildren=&populated=false&title=13-64-302.+Limitation+of+liability+-+interest+on+damages.&config=014FJAAyNGJkY2Y4Zi1mNjgyLTRkN2YtYmE4OS03NTYzNzYzOTg0OGEKAFBvZENhdGFsb2d592qv2Kywlf8caKqYROP5&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A61P5-WRN1-DYDC-J0YB-00008-00&ecomp=6gf59kk&prid=b598e585-2277-43e3-987a-69300e7bbabd
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=f0a0b0d0-afe0-4a8d-b223-5b02bb7ffcc7&config=014FJAAyNGJkY2Y4Zi1mNjgyLTRkN2YtYmE4OS03NTYzNzYzOTg0OGEKAFBvZENhdGFsb2d592qv2Kywlf8caKqYROP5&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A61P5-WRN1-DYDC-J0JF-00008-00&pdcontentcomponentid=234176&pdteaserkey=sr0&pditab=allpods&ecomp=6s65kkk&earg=sr0&prid=894140c8-c2a7-49c0-b844-b11c6a997d45
https://leg.colorado.gov/bills/hb24-1472
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=a36743d4-6982-42ae-9497-f791741bfcc1&nodeid=AANAAOAASAADAAD&nodepath=%2FROOT%2FAAN%2FAANAAO%2FAANAAOAAS%2FAANAAOAASAAD%2FAANAAOAASAADAAD&level=5&haschildren=&populated=false&title=13-64-302.+Limitation+of+liability+-+interest+on+damages.&config=014FJAAyNGJkY2Y4Zi1mNjgyLTRkN2YtYmE4OS03NTYzNzYzOTg0OGEKAFBvZENhdGFsb2d592qv2Kywlf8caKqYROP5&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A61P5-WRN1-DYDC-J0YB-00008-00&ecomp=6gf59kk&prid=b598e585-2277-43e3-987a-69300e7bbabd
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=cd7bfd46-ff5f-47c3-ba3d-abad33d235fe&action=pawlinkdoc&pdcomponentid=&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A61P5-WRN1-DYDC-J0YC-00008-00&pdtocnodeidentifier=AANAAOAASAADAAE&config=014FJAAyNGJkY2Y4Zi1mNjgyLTRkN2YtYmE4OS03NTYzNzYzOTg0OGEKAFBvZENhdGFsb2d592qv2Kywlf8caKqYROP5&ecomp=h2vckkk&prid=a36743d4-6982-42ae-9497-f791741bfcc1
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=fcd9018f-5ed1-4a2f-b563-e7e77c31610b&config=014FJAAyNGJkY2Y4Zi1mNjgyLTRkN2YtYmE4OS03NTYzNzYzOTg0OGEKAFBvZENhdGFsb2d592qv2Kywlf8caKqYROP5&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A61P5-WRN1-DYDC-J07H-00008-00&pdcontentcomponentid=234176&pdteaserkey=sr0&pditab=allpods&ecomp=6s65kkk&earg=sr0&prid=0b16903d-0f80-4eac-9896-ac005ca893ad
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=f0a0b0d0-afe0-4a8d-b223-5b02bb7ffcc7&config=014FJAAyNGJkY2Y4Zi1mNjgyLTRkN2YtYmE4OS03NTYzNzYzOTg0OGEKAFBvZENhdGFsb2d592qv2Kywlf8caKqYROP5&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A61P5-WRN1-DYDC-J0JF-00008-00&pdcontentcomponentid=234176&pdteaserkey=sr0&pditab=allpods&ecomp=6s65kkk&earg=sr0&prid=894140c8-c2a7-49c0-b844-b11c6a997d45
https://www.cga.ct.gov/2019/pub/chap_900.htm#sec_52-228c
https://www.cga.ct.gov/2019/pub/chap_900.htm#sec_52-228c
https://www.cga.ct.gov/current/pub/chap_901.htm#sec_52-240b
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Delaware No Punitive 
damages – 

No cap. Del. Code tit. 18, § 6855. Malicious intent or result 
of willful or wanton 
misconduct. Del. Code 
tit. 18, § 6855.

May be awarded only if separately 
awarded by trier of fact in a 
separate finding from any finding 
of compensatory damages which 
separate finding shall also state the 
amounts being awarded for each 
such category of damages. Del. 
Code tit. 18, § 6855.

Yes* Punitive 
damages – 
trade secrets

Recovery limited for willful and malicious 
appropriation of trade secrets to two times 
amount of award. Del. Code tit. 6, § 2003(b).

D.C. No

https://delcode.delaware.gov/title18/c068/sc06/index.html
https://delcode.delaware.gov/title18/c068/sc06/index.html
https://delcode.delaware.gov/title18/c068/sc06/index.html
https://delcode.delaware.gov/title6/c020/
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Florida No* Motor vehicle 
negligence

Any recovery in wrongful death or personal 
injury shall be, upon proper motion, reviewed 
by the court to determine whether the award 
is clearly excessive or inadequate based on 
defined criteria. If so, the court must order 
remittitur or additur. If the party adversely 
affected by remittitur or additur does not agree, 
the court must order a new trial in the issue of 
damages only. Fla. Stat. § 768.043(1)

Yes Medical 
malpractice 
– personal 
injury, 
wrongful 
death

Noneconomic damage cap of $500,000 per 
claimant. Each provider is limited to $500,000 
liability in aggregate of all claimants. Cap 
of $1 million in case of death or permanent 
vegetative state. In cases that do not involve 
death or permanent vegetative state, 
plaintiff may still be eligible for increased 
noneconomic damages up to $1 million for 
all practitioners if manifest injustice would 
occur for a catastrophic injury on a finding of 
special circumstances. Non-practitioner cap of 
$750,000 per claimant. $1.5 million all non-
practitioners cap in case of death or permanent 
vegetative state. Upon finding of special 
circumstances not involving death or vegetative 
state, damages up to $1.5 million aggregate 
all non-practitioner providers. Emergency 
care caps at $150,000 and $300,000, and 
non-practitioner $750,000 and $1.5 million. 
Limitations on Medicaid recipients $200,000 
and $300,000. Fla. Stat. § 766.118.

CS/SB 248 (introduced 01/09/24, 
died in Fiscal Policy) would have 
revised the limits on noneconomic 
damages for personal injury or 
wrongful death arising from 
medical negligence.

Statutory cap on wrongful death 
noneconomic damages in medical 
malpractice actions violated right 
to equal protection under state 
constitution. Estate of McCall v. 
United States, 134 So. 3d 894 (Fla. 
2014).

Prior version of statute for personal 
injury noneconomic damages was 
held unconstitutional for violating 
equal protection clause. N. Broward 
Hosp. Dist. v. Kalitan, 219 So. 3d 49 
(Fla. 2017).

Successfully challenged as 
unconstitutional and re-passed in 
2020.

Circuit court ruled cap on 
personal injury noneconomic 
damages for Medicaid recipients 
is unconstitutional. Coleman v. 
Gibbs, No. 19-CA-006741, 2024 WL 
3410527, at *1 (Fla. Cir. Ct. Jan. 29, 
2024).

No Wrongful 
death

Specific entitlement to noneconomic damages 
in wrongful death actions. Fla. Stat. § 768.21.

Yes Government 
entities

Recovery in tort actions against government 
entity is limited to $200,000 per person or 
$300,000 per incident, except upon legislative 
waiver. Fla. Stat. § 768.28(5)(a).

Punitive damages not recoverable 
against the state. Fla. Stat. § 
768.28(5)(a).

Yes Punitive 
damages

Greater of three times compensatory or 
$500,000. But in case of motive of financial 
gain and conduct known to be unreasonably 
dangerous, cap is the greater of four times 
compensatory or $2 million. No cap in case of 
specific intent causing actual harm. Fla. Stat. § 
768.73

Clear and convincing 
evidence. Fla. Stat. § 
768.725.

Jury may not be instructed or 
informed of the punitive damage 
caps. Fla. Stat. § 768.73(4).

Punitive damage caps not 
applicable to child, elder, or 
developmentally disabled abuse. 
Fla. Stat. § 768.735.

Punitive damage caps not 
applicable to defendant who was 
under the influence of alcohol or 
drugs. Fla. Stat. § 768.736.

http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0700-0799/0768/Sections/0768.043.html
http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&URL=0700-0799/0766/Sections/0766.118.html
https://www.flsenate.gov/Session/Bill/2024/00248
http://www.leg.state.fl.us/Statutes/index.cfm/Ch0562/index.cfm?App_mode=Display_Statute&Search_String=&URL=0700-0799/0768/Sections/0768.21.html
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&URL=0700-0799%2F0768%2FSections%2F0768.28.html
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&URL=0700-0799%2F0768%2FSections%2F0768.28.html
http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0700-0799/0768/Sections/0768.73.html
http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0700-0799/0768/Sections/0768.725.html
http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0700-0799/0768/Sections/0768.73.html
http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0700-0799/0768/Sections/0768.735.html
http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0700-0799/0768/Sections/0768.736.html
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Georgia No Medical 
malpractice

Unconstitutional statutory cap on 
noneconomic damages (was previously 
$350,000 per defendant, $1.05 million max per 
claim).

Successfully challenged as 
unconstitutional and not re-passed. 
Atlanta Oculoplastic Surgery, P.C. 
v. Nestlehutt, 691 S.E.2d 218 (Ga. 
2010).

Yes Punitive 
damages

Allowed up to $250,000 in tort only when 
willful misconduct, malice, fraud, wantonness, 
oppression, or conscious indifference; no cap 
for intentional harm or harm involving drugs or 
alcohol; no cap for products liability. Ga. Code 
§ 51-12-5.1.

Clear and convincing. 
Ga. Code § 51-12-5.1(b).

Hawaii Yes General tort, 
personal 
injury, medical 
malpractice

Noneconomic damages capped at $375,000. 
Cap only for pain and suffering. Haw. Rev. Stat. 
§ 663-8.7.

Exception to damage cap for motor 
vehicle accidents. Haw. Rev. Stat. § 
663-10.9(2)(F).

Idaho Yes Personal injury 
or death

Capped at $250,000 ($490,000 as of 2024, 
adjusted for inflation). Cap does not apply 
in cases of willful or reckless misconduct or 
actions arising from conduct proven beyond 
a reasonable doubt would constitute a felony 
under state or federal law. Idaho Code § 
6-1603.

Adjusted every July 1 according 
to percentage change in average 
annual state wage. Jury shall not 
be informed of cap. Idaho Code § 
6-1603.

Constitutionality of cap upheld by 
Kirkland v. Blaine Cnty. Med. Ctr., 4 
P.3d 1115 (Idaho 2000).

Yes Punitive 
damages

Capped at $250,000 or three times 
compensatory, whichever is greater. Idaho 
Code § 6-1604(3).

Clear and convincing 
evidence. Idaho Code § 
6-1604(1).

Jury shall not be informed of the 
cap. Idaho Code § 6-1604(3).

Illinois No Medical 
malpractice

Unconstitutional statutory cap on 
noneconomic damages (previously was 
$500,000 per provider, $1 million max per 
facility).

HJRCA0015 (introduced 05/17/23, 
died in committee) would have 
amended constitution to give 
legislature authority to cap 
noneconomic damages.

Successfully challenged as 
unconstitutional and not re-passed. 
Lebron v. Gottlieb Mem’l Hosp., 930 
N.E.2d 895 (Ill. 2010).

Indiana Yes Medical 
malpractice

Total damages (economic and noneconomic) 
capped at $1.8 million. Cap of $500,000 per 
provider. Ind. Code § 34-18-14-3.

Any amount due in excess of 
providers’ liability is paid from 
state’s patient compensation fund. 
Ind. Code § 34-18-14-3(c).

Constitutionality of cap upheld by 
Johnson v. St. Vincent Hosp., Inc., 404 
N.E.2d 585 (Ind. 1980).

No Wrongful 
death

$300,000 cap only for loss of love and 
companionship damages in the case of 
wrongful death of unmarried adults without 
children, and married adults who do not 
have any dependents and whose deaths were 
caused by their spouses. Ind. Code § 34-23-1-2.

Trier of fact must make a separate 
finding with respect to damages 
for loss of consortium. Ind. Code § 
34-23-1-2(i).

Yes Punitive 
damages

Greater of three times compensatory or 
$50,000. Ind. Code § 34-51-3-4.

Punitive damages not recoverable 
against state. Ind. Code § 34-13-3-
4(b).

Punitive cap upheld by State v. Doe, 
987 N.E.2d 1066 (Ind. 2013).

https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=ce169b56-5aed-4951-a9cf-24102a66bb18&nodeid=ABZAANAACAAH&nodepath=%2FROOT%2FABZ%2FABZAAN%2FABZAANAAC%2FABZAANAACAAH&level=4&haschildren=&populated=false&title=51-12-5.1.+Punitive+damages.&config=00JAA1MDBlYzczZi1lYjFlLTQxMTgtYWE3OS02YTgyOGM2NWJlMDYKAFBvZENhdGFsb2feed0oM9qoQOMCSJFX5qkd&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A6348-G111-DYB7-W44S-00008-00&ecomp=6gf5kkk&prid=83e43802-996d-4887-804a-07a9f304e7af
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=ce169b56-5aed-4951-a9cf-24102a66bb18&nodeid=ABZAANAACAAH&nodepath=%2FROOT%2FABZ%2FABZAAN%2FABZAANAAC%2FABZAANAACAAH&level=4&haschildren=&populated=false&title=51-12-5.1.+Punitive+damages.&config=00JAA1MDBlYzczZi1lYjFlLTQxMTgtYWE3OS02YTgyOGM2NWJlMDYKAFBvZENhdGFsb2feed0oM9qoQOMCSJFX5qkd&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A6348-G111-DYB7-W44S-00008-00&ecomp=6gf5kkk&prid=83e43802-996d-4887-804a-07a9f304e7af
https://www.capitol.hawaii.gov/hrscurrent/Vol13_Ch0601-0676/HRS0663/HRS_0663-0008_0007.htm
https://www.capitol.hawaii.gov/hrscurrent/Vol13_Ch0601-0676/HRS0663/HRS_0663-0010_0009.htm
https://legislature.idaho.gov/statutesrules/idstat/title6/t6ch16/sect6-1603/
https://legislature.idaho.gov/statutesrules/idstat/title6/t6ch16/sect6-1603/
https://legislature.idaho.gov/statutesrules/idstat/title6/t6ch16/sect6-1604/
https://legislature.idaho.gov/statutesrules/idstat/title6/t6ch16/sect6-1604/
https://legislature.idaho.gov/statutesrules/idstat/title6/t6ch16/sect6-1604/
https://www.ilga.gov/legislation/BillStatus.asp?DocNum=15&GAID=17&DocTypeID=HJRCA&LegId=150106&SessionID=112&GA=103
https://iga.in.gov/laws/2023/ic/titles/34#34-18-14-3
https://iga.in.gov/laws/2023/ic/titles/34#34-18-14-3
https://iga.in.gov/laws/2023/ic/titles/34#34-23-1-2
https://iga.in.gov/laws/2023/ic/titles/34#34-23-1-2
https://iga.in.gov/laws/2023/ic/titles/34#34-51-3-4
https://iga.in.gov/laws/2023/ic/titles/34#34-13-3-4
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STATE CAP Y/N CASE TYPE AMOUNT/CALCULATION STANDARD OF RECOVERY NOTES OF INTEREST CONSTITUTIONALITY

Iowa Yes Commercial 
motor vehicles 
–injury or 
death

Cap on noneconomic damages is $5 million 
per plaintiff for personal injury or death against 
owner or operator regardless of theory of 
recovery, provided, however, that the cap 
shall not apply in the event of a finding by 
preponderance of the evidence that defendant 
was (1) operating a CMV with a BAC of .04 or 
more or was under the influence of a drug; 
(2) refused to submit to chemical testing; (3) 
acting in a way that amounted to a felony 
involving use of a motor vehicle; (4) using the 
CMV for the illegal manufacture, distribution, 
or dispensing of a controlled substance; (5) 
knowingly operating the CMV without proper 
DL or learner’s permit or was otherwise 
disqualified from operating the CMV; (6) 
operating the CMV in connection with human 
trafficking; (7) engaged in reckless driving or 
was using an electronic communication device 
while driving; (8) speeding in excess of 15 mph 
or more over the speed limit; or (9) in violation 
of any law restricting the use of a telephone, 
computer, or tablet. Iowa Code § 668.15A(2), 
(3).

Preponderance of the 
evidence. Iowa Code § 
668.15A.

Cap not applicable to non-CMV 
cases, ride share, passenger vehicle, 
school bus, etc. Iowa Code § 
668.15A(4).

Cap adjusted for inflation according 
to consumer price index starting 
01/01/28 and every even year 
thereafter. Iowa Code § 668.15A(5).

Senate File 228 (effective 05/12/23) 
is the relevant legislation.

Yes Personal injury Damages that may be recovered by a claimant 
for the reasonable and necessary cost or value 
of medical care rendered shall not exceed the 
sum of the amounts actually paid or incurred. 
Iowa Code § 668.14A.

Yes Medical 
malpractice

Noneconomic cap at $250,000, unless jury 
finds substantial or permanent impairment, in 
which case the cap is $1 million or $2 million if 
action includes a hospital. If malice, cap is not 
applicable. Iowa Code § 147.136A(2), (3).

Cap adjusted 2.1% for inflation 
starting 01/01/28 and every 
year thereafter. Iowa Code § 
147.136A(4).

No* Punitive 
damages

Only willful hazardous waste claims (damages 
capped at three times cleanup cost, Iowa Code 
§ 455B.392(b)) and bad faith retention of 
tenant deposit (capped at two times monthly 
rent, Iowa Code § 562A.12(7)).

Otherwise, no caps on punitive 
damages in Iowa. Iowa Code § 
668A.1.

Kansas No General tort Unconstitutional statutory cap on 
noneconomic damages (was previously 
$325,000 for causes of action accruing on 
or after 07/01/2018, and before 07/01/2022; 
would have risen to $350,000 for causes of 
action accruing on or after 07/01/2022).

Successfully challenged as 
unconstitutional violation of right to 
trial by jury as provided in Section 
5 of the Kansas Constitution; not re-
passed. Hilburn v. Enerpipe Ltd., 442 
P.3d 509 (Kan. 2019).

Yes Punitive 
damages

Lesser of the defendant’s annual gross income 
or $5 million; if that valuation is deemed too 
low by the court, limitation may be 1.5 times 
amount of profit defendant gained; or the limit 
shall be the lower of 50% of the defendant’s 
net worth or $5 million. Kan. Stat. §§ 60-3701, 
60-3702(e).

Clear and convincing 
evidence. Kan. Stat. § 
60-3701(c).

Separate proceeding for punitive 
damages amount. Kan. Stat. §§ 60-
3701(a), 60-3702.

https://www.legis.iowa.gov/docs/code/2024/668.15A.pdf
https://www.legis.iowa.gov/docs/code/2024/668.15A.pdf
https://www.legis.iowa.gov/docs/code/2024/668.15A.pdf
https://www.legis.iowa.gov/docs/code/2024/668.15A.pdf
https://www.legis.iowa.gov/legislation/BillBook?ga=90&ba=sf228
https://www.legis.iowa.gov/docs/code/2024/668.14A.pdf
https://www.legis.iowa.gov/docs/code/2024/147.136A.pdf
https://www.legis.iowa.gov/docs/code/2024/147.136A.pdf
https://www.legis.iowa.gov/docs/code/2024/455B.392.pdf
https://www.legis.iowa.gov/docs/code/2024/562A.12.pdf
https://www.legis.iowa.gov/docs/code/668A.1.pdf
https://www.ksrevisor.org/statutes/chapters/ch60/060_037_0001.html
https://www.ksrevisor.org/statutes/chapters/ch60/060_037_0001.html
https://www.ksrevisor.org/statutes/chapters/ch60/060_037_0001.html
https://www.ksrevisor.org/statutes/chapters/ch60/060_037_0002.html
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Kentucky No Constitutional prohibition. Ky. 
Const. § 54. Prior cap was struck 
down as unconstitutional. Williams 
v. Wilson, 972 S.W.2d 260 (Ky. 1997).

Louisiana Yes Medical 
malpractice

Total cap (economic and noneconomic) is 
$500,000, plus cost of future medical expenses. 
Individual provider cap is $100,000 if provider 
is covered by the state patient compensation 
fund. La. Rev. Stat. § 40:1231.2.

Constitutionality of cap upheld 
by Butler v. Flint Goodrich Hosp. of 
Dillard Univ., 607 So. 2d 517 (La. 
1992).

Maine Yes Wrongful 
death

Noneconomic damages capped at $1 million 
for loss of comfort, society, or emotional 
distress, and conscious suffering of decedent. 
Me. Rev. Stat. tit. 18-C, § 2-807(2).

Adjusted for inflation according 
to consumer price index. Me. 
Rev. Stat. tit. 18-C, §§ 2-807(2), 
1-108(2).

No Personal injury No cap in personal injury claims.

Yes Government 
entities

Under Maine Tort Claims Act, government 
entity liable for damages arising from negligent 
acts relating to vehicles, construction, and 
pollutants; capped at $400,000 against the 
entity, its employees, or both in aggregate for 
single occurrence. Me. Rev. Stat. tit. 14, §§ 
8104-A, 8105.

Yes Punitive 
damages – 
wrongful 
death

Punitive damages capped at $500,000 only in 
wrongful death cases. Me. Rev. Stat. tit. 18-C, § 
2-807(2).

Maryland Yes Personal 
injury, 
wrongful 
death

Noneconomic damage cap of $935,000 (2023). 
In a wrongful death action with two or more 
claimants, damages may not exceed 150% of 
the cap, regardless of the number of those who 
share in the award. Md. Code, Cts. & Jud. Proc. 
§ 11-108(b).

Cap increase of $15,000 per year 
starting on October 1, 1995. Md. 
Code, Cts. & Jud. Proc. § 11-108(b).

Jury shall not be informed of the 
cap. Any award in excess of the cap 
shall be conformed to the statutory 
caps post-verdict. Md. Code, Cts. & 
Jud. Proc. § 11-108(d)(1).

Cap upheld by Dixon v. Ford Motor 
Co., 70 A.3d 328 (Md. 2013).

Yes Medical 
malpractice, 
wrongful 
death

Noneconomic damage cap of $890,000 (2024). 
In a wrongful death action with two or more 
claimants, damages may not exceed 125% of 
the cap, regardless of the number of those who 
share in the award. Md. Code, Cts. & Jud. Proc. 
§ 3-2A-09(b).

Cap increase of $15,000 per 
year starting on January 1, 2009. 
Md. Code, Cts. & Jud. Proc. § 
3-2A-09(b).

Jury shall not be informed of the 
cap. Any award in excess of the cap 
shall be conformed to the statutory 
caps post-verdict. Md. Code, Cts. & 
Jud. Proc. § 3-2A-09(c).

Massachusetts Yes Medical 
malpractice

Noneconomic damage cap of $500,000, 
unless injury is substantial or permanent loss 
or impairment of a bodily function, substantial 
disfigurement, or other instances wherein the 
cap would produce an unjust result. Mass. 
Gen. Laws ch. 231, § 60H.

No* Punitive 
damages – 
wrongful 
death

Minimum of $5,000. Mass. Gen. Laws ch. 229, 
§ 2.

Punitive damage recovery varies by 
statute.

https://apps.legislature.ky.gov/Law/Constitution/Constitution/ViewConstitution?rsn=58
https://www.legis.la.gov/Legis/Law.aspx?d=97087
https://legislature.maine.gov/legis/statutes/18-C/title18-Csec2-807.html
https://legislature.maine.gov/legis/statutes/18-C/title18-Csec2-807.html
https://legislature.maine.gov/legis/statutes/14/title14sec8104-A.html
https://legislature.maine.gov/legis/statutes/14/title14sec8105.html
https://legislature.maine.gov/legis/statutes/18-C/title18-Csec2-807.html
https://govt.westlaw.com/mdc/Document/N7B0266E0A64911DBB5DDAC3692B918BC?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)&bhcp=1
https://govt.westlaw.com/mdc/Document/N7B0266E0A64911DBB5DDAC3692B918BC?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/mdc/Document/N7B0266E0A64911DBB5DDAC3692B918BC?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/mdc/Document/N54EA2580A7D711DBB5DDAC3692B918BC?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/mdc/Document/N54EA2580A7D711DBB5DDAC3692B918BC?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/mdc/Document/N54EA2580A7D711DBB5DDAC3692B918BC?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://malegislature.gov/Laws/GeneralLaws/PartIII/TitleII/Chapter231/Section60H
https://malegislature.gov/Laws/GeneralLaws/PartIII/TitleII/Chapter229/Section2
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Michigan Yes Medical 
malpractice

Noneconomic cap of $569,000 (2024) per 
claim. Cap of $1.016 million (2024) if plaintiff 
is paralyzed, has total loss of function of a limb 
due to injury to brain or spinal cord, has severe 
permanent cognitive impairment, or has loss of 
reproductive organ resulting in sterility. Mich. 
Comp. Laws § 600.1483(1).

Trier of fact shall itemize into 
economic loss and noneconomic 
loss. Mich. Comp. Laws § 
600.1483(2).

Adjusted annually according to 
consumer price index. Mich. Comp. 
Laws § 600.1483(4).

Validity of cap called into doubt by 
Wiley v. Henry Ford Cottage Hosp., 
668 N.W.2d 402 (Mich. Ct. App. 
2003).

Constitutionality of cap upheld by 
Smith v. Botsford Gen. Hosp., 419 F.3d 
513 (6th Cir. 2005).

Yes Products 
liability

Noneconomic cap of $569,000 (2024). Cap of 
$1.016 million (2024) if product defect caused 
death or permanent loss of a vital bodily 
function. Mich. Comp. Laws § 600.2946a(1).

Damage cap for death 
or permanent loss of a 
vital bodily function does 
not apply if found, by 
a preponderance of the 
evidence, that defendant 
was grossly negligent. 
Mich. Comp. Laws § 
600.2946a(3).

Trier of fact shall itemize into 
economic loss and noneconomic 
loss. Jury shall not be informed 
of caps. Mich. Comp. Laws § 
600.2946a(2).

Constitutionality upheld by Kenkel 
v. Stanley Works, 665 N.W.2d 490 
(Mich. Ct. App. 2003).

Minnesota No

Mississippi Yes General tort Noneconomic damage cap of $1 million. Miss. 
Code § 11-1-60(2)(b).

Jury shall not be advised of the cap. 
Judge will reduce award if it exceeds 
cap. Miss. Code § 11-1-60(2)(c).

Constitutionality of cap upheld 
by the Fifth Circuit in Learmonth v. 
Sears, Roebuck & Co., 710 F.3d 249 
(5th Cir. 2013). 

Yes Medical 
malpractice

Noneconomic damage cap of $500,000. Miss. 
Code § 11-1-60(2)(a).

Jury shall not be advised of the cap. 
Judge will reduce award if it exceeds 
cap. Miss. Code § 11-1-60(2)(c).

Yes Government 
entities

Total damage cap of $500,000. Miss. Code § 
11-46-15(1)(c).

Punitive damages not recoverable 
against the state. Miss. Code § 11-
46-15(2).

Yes Punitive 
damages

Calculated based on net worth of defendant; 
no limit in case of defendant under influence 
of drugs or alcohol or in the commission of a 
felony. Caps as high as $20 million. Miss. Code 
§ 11-1-65(3)(a). Court reviews award before 
entering judgment, including the defendant’s 
severity of conduct and net worth. Miss. Code 
§ 11-1-65(1)(f).

Clear and convincing 
evidence. Miss. Code § 
11-1-65(1)(a).

Compensatory damages must be 
determined prior to addressing 
issues related to punitive damages. 
Miss. Code § 11-1-65(1)(b).

Jury may not be advised of the 
cap, but cap will be applied by the 
court. Miss. Code § 11-1-65(3)(c).

Missouri Yes Medical 
malpractice

Noneconomic damage cap of $465,531 
(2024), or $814,679 (2024) for cases involving 
catastrophic injury or death. Mo. Rev. Stat. § 
538.210(2).

Increased annually by 1.7% 
on January 1. Mo. Rev. Stat. § 
538.210(10).

Constitutionality of caps upheld by 
Ordinola v. Univ. Physician Assocs., 
625 S.W.3d 445 (Mo. 2021).

Prior version of statute was held 
unconstitutional as violating right 
to trial by jury. Watts v. Lester E. Cox 
Med. Ctrs., 376 S.W.3d 633 (Mo. 
2012).

Yes Punitive 
damages

Greater of five times damages or $500,000. No 
cap if injury occurred in the commission of a 
felony. Mo. Rev. Stat. § 510.265.

Clear and convincing 
evidence. Mo. Rev. Stat. 
§ 510.261.

Trial is bifurcated and tried to 
the same jury. In stage 1, jury 
determines liability for punitive 
damages. In stage 2, jury 
determines amount, and net worth 
is admissible. Mo. Rev. Stat. § 
510.263.

Prior version of statute was held 
unconstitutional as violating right to 
trial by jury.
Lewellen v. Franklin, 441 S.W.3d 136 
(Mo. 2014).

https://www.legislature.mi.gov/Laws/MCL?objectName=MCL-600-1483
https://www.legislature.mi.gov/Laws/MCL?objectName=MCL-600-1483
https://www.legislature.mi.gov/Laws/MCL?objectName=MCL-600-1483
https://www.legislature.mi.gov/Laws/MCL?objectName=MCL-600-2946a
https://www.legislature.mi.gov/Laws/MCL?objectName=MCL-600-2946a
https://www.legislature.mi.gov/Laws/MCL?objectName=MCL-600-2946a
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=73b91c29-1faa-42ac-9b62-4c594a7186f6&nodeid=AAHAABABK&nodepath=%2fROOT%2fAAH%2fAAHAAB%2fAAHAABABK&level=3&haschildren=&populated=false&title=�+11-1-60.+Limitation+on+noneconomic+damages+in+medical+malpractice+actions%3b+definitions.&config=00JABhZDIzMTViZS04NjcxLTQ1MDItOTllOS03MDg0ZTQxYzU4ZTQKAFBvZENhdGFsb2f8inKxYiqNVSihJeNKRlUp&pddocfullpath=%2fshared%2fdocument%2fstatutes-legislation%2furn%3acontentItem%3a8P6B-7Y92-8T6X-72WG-00008-00&ecomp=k357kkk&prid=b0e1d620-2f35-44e2-9e44-08e926078819
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=73b91c29-1faa-42ac-9b62-4c594a7186f6&nodeid=AAHAABABK&nodepath=%2fROOT%2fAAH%2fAAHAAB%2fAAHAABABK&level=3&haschildren=&populated=false&title=�+11-1-60.+Limitation+on+noneconomic+damages+in+medical+malpractice+actions%3b+definitions.&config=00JABhZDIzMTViZS04NjcxLTQ1MDItOTllOS03MDg0ZTQxYzU4ZTQKAFBvZENhdGFsb2f8inKxYiqNVSihJeNKRlUp&pddocfullpath=%2fshared%2fdocument%2fstatutes-legislation%2furn%3acontentItem%3a8P6B-7Y92-8T6X-72WG-00008-00&ecomp=k357kkk&prid=b0e1d620-2f35-44e2-9e44-08e926078819
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=73b91c29-1faa-42ac-9b62-4c594a7186f6&nodeid=AAHAABABK&nodepath=%2fROOT%2fAAH%2fAAHAAB%2fAAHAABABK&level=3&haschildren=&populated=false&title=�+11-1-60.+Limitation+on+noneconomic+damages+in+medical+malpractice+actions%3b+definitions.&config=00JABhZDIzMTViZS04NjcxLTQ1MDItOTllOS03MDg0ZTQxYzU4ZTQKAFBvZENhdGFsb2f8inKxYiqNVSihJeNKRlUp&pddocfullpath=%2fshared%2fdocument%2fstatutes-legislation%2furn%3acontentItem%3a8P6B-7Y92-8T6X-72WG-00008-00&ecomp=k357kkk&prid=b0e1d620-2f35-44e2-9e44-08e926078819
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=73b91c29-1faa-42ac-9b62-4c594a7186f6&nodeid=AAHAABABK&nodepath=%2fROOT%2fAAH%2fAAHAAB%2fAAHAABABK&level=3&haschildren=&populated=false&title=�+11-1-60.+Limitation+on+noneconomic+damages+in+medical+malpractice+actions%3b+definitions.&config=00JABhZDIzMTViZS04NjcxLTQ1MDItOTllOS03MDg0ZTQxYzU4ZTQKAFBvZENhdGFsb2f8inKxYiqNVSihJeNKRlUp&pddocfullpath=%2fshared%2fdocument%2fstatutes-legislation%2furn%3acontentItem%3a8P6B-7Y92-8T6X-72WG-00008-00&ecomp=k357kkk&prid=b0e1d620-2f35-44e2-9e44-08e926078819
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=46977584-f784-4f91-bbe8-7cafc2b5192f&action=pawlinkdoc&pdcomponentid=&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8P6B-7Y92-8T6X-73PX-00008-00&pdtocnodeidentifier=AAGABAAAK&config=00JABhZDIzMTViZS04NjcxLTQ1MDItOTllOS03MDg0ZTQxYzU4ZTQKAFBvZENhdGFsb2f8inKxYiqNVSihJeNKRlUp&ecomp=h2vckkk&prid=4adfa684-5136-4aa4-8778-9a1cd3d99dc7
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=46977584-f784-4f91-bbe8-7cafc2b5192f&action=pawlinkdoc&pdcomponentid=&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8P6B-7Y92-8T6X-73PX-00008-00&pdtocnodeidentifier=AAGABAAAK&config=00JABhZDIzMTViZS04NjcxLTQ1MDItOTllOS03MDg0ZTQxYzU4ZTQKAFBvZENhdGFsb2f8inKxYiqNVSihJeNKRlUp&ecomp=h2vckkk&prid=4adfa684-5136-4aa4-8778-9a1cd3d99dc7
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=9210a552-ca6e-4d93-9ec5-932bc6741192&nodeid=AAGAABABP&nodepath=%2FROOT%2FAAG%2FAAGAAB%2FAAGAABABP&level=3&haschildren=&populated=false&title=�+11-1-65.+Punitive+damages%3B+limitations.&config=00JABhZDIzMTViZS04NjcxLTQ1MDItOTllOS03MDg0ZTQxYzU4ZTQKAFBvZENhdGFsb2f8inKxYiqNVSihJeNKRlUp&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8P6B-7Y92-8T6X-72WN-00008-00&ecomp=6gf5kkk&prid=0149820e-eae6-4360-9584-c52f0697230e
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=9210a552-ca6e-4d93-9ec5-932bc6741192&nodeid=AAGAABABP&nodepath=%2FROOT%2FAAG%2FAAGAAB%2FAAGAABABP&level=3&haschildren=&populated=false&title=�+11-1-65.+Punitive+damages%3B+limitations.&config=00JABhZDIzMTViZS04NjcxLTQ1MDItOTllOS03MDg0ZTQxYzU4ZTQKAFBvZENhdGFsb2f8inKxYiqNVSihJeNKRlUp&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8P6B-7Y92-8T6X-72WN-00008-00&ecomp=6gf5kkk&prid=0149820e-eae6-4360-9584-c52f0697230e
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=9210a552-ca6e-4d93-9ec5-932bc6741192&nodeid=AAGAABABP&nodepath=%2FROOT%2FAAG%2FAAGAAB%2FAAGAABABP&level=3&haschildren=&populated=false&title=�+11-1-65.+Punitive+damages%3B+limitations.&config=00JABhZDIzMTViZS04NjcxLTQ1MDItOTllOS03MDg0ZTQxYzU4ZTQKAFBvZENhdGFsb2f8inKxYiqNVSihJeNKRlUp&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8P6B-7Y92-8T6X-72WN-00008-00&ecomp=6gf5kkk&prid=0149820e-eae6-4360-9584-c52f0697230e
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=9210a552-ca6e-4d93-9ec5-932bc6741192&nodeid=AAGAABABP&nodepath=%2FROOT%2FAAG%2FAAGAAB%2FAAGAABABP&level=3&haschildren=&populated=false&title=�+11-1-65.+Punitive+damages%3B+limitations.&config=00JABhZDIzMTViZS04NjcxLTQ1MDItOTllOS03MDg0ZTQxYzU4ZTQKAFBvZENhdGFsb2f8inKxYiqNVSihJeNKRlUp&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8P6B-7Y92-8T6X-72WN-00008-00&ecomp=6gf5kkk&prid=0149820e-eae6-4360-9584-c52f0697230e
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=9210a552-ca6e-4d93-9ec5-932bc6741192&nodeid=AAGAABABP&nodepath=%2FROOT%2FAAG%2FAAGAAB%2FAAGAABABP&level=3&haschildren=&populated=false&title=�+11-1-65.+Punitive+damages%3B+limitations.&config=00JABhZDIzMTViZS04NjcxLTQ1MDItOTllOS03MDg0ZTQxYzU4ZTQKAFBvZENhdGFsb2f8inKxYiqNVSihJeNKRlUp&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8P6B-7Y92-8T6X-72WN-00008-00&ecomp=6gf5kkk&prid=0149820e-eae6-4360-9584-c52f0697230e
https://revisor.mo.gov/main/OneSection.aspx?section=538.210
https://revisor.mo.gov/main/OneSection.aspx?section=538.210
https://revisor.mo.gov/main/OneSection.aspx?section=510.265
https://revisor.mo.gov/main/OneSection.aspx?section=510.261
https://revisor.mo.gov/main/OneSection.aspx?section=510.263
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STATE CAP Y/N CASE TYPE AMOUNT/CALCULATION STANDARD OF RECOVERY NOTES OF INTEREST CONSTITUTIONALITY

Montana Yes Medical 
malpractice

Noneconomic damage cap of $250,000 for 
cases involving injury or death. Mont. Code § 
25-9-411(1).

Cap may not be disclosed to jury. 
Mont. Code § 25-9-411(4).

Yes Government 
entities

Damages (all) in tort capped at $750,000 per 
claim and $1.5 million per occurrence. Mont. 
Code § 2-9-108(1).

Punitive damages not recoverable 
against the state. Mont. Code § 
2-9-105.

Yes Punitive 
damages

Lesser of $10 million or 3% of a defendant’s net 
worth. Mont. Code § 27-1-220(3).

Clear and convincing 
evidence. Mont. Code § 
27-1-221(6).

Amount of punitive damages 
determined in a separate 
proceeding. Damages over 
$200,000 are divided between the 
plaintiff and state; this may not be 
disclosed to jury. Mont. Code § 
27-1-221.

Nebraska Yes Medical 
malpractice

Total damage cap (economic and 
noneconomic) of $2.25 million. Provider who 
qualifies under the Nebraska Hospital-Medical 
Liability Act not liable for more than $800,000, 
whereby provider liability in excess of $800,000 
is paid from the state’s excess liability fund. 
Neb. Rev. Stat. § 44-2825 (eff. 01/01/25).

Constitutionality of cap upheld by 
Gourley v. Neb. Methodist Health Sys., 
Inc., 663 N.W.2d 43 (Neb. 2003).

Yes Government 
entities

For tort claims against state entities and 
political subdivisions, total damage cap of $1 
million per person and $5 million for all claims 
arising out of single occurrence. Neb. Rev. Stat. 
§ 13-926.

Yes Punitive 
damages

No punitive damages may be awarded. Punitive damages are 
unconstitutional. Miller v. Kingsley, 
230 N.W.2d 472 (Neb. 1975).

Nevada Yes Medical 
malpractice

Noneconomic damage cap of $350,000 
($430,000 in 2024) for cases involving injury or 
death. Nev. Rev. Stat. § 41A.035.

Increased by $80,000 annually 
beginning 01/01/24, until cap of 
$750,000 is reached in 2028, then 
will increase by 2.1% annually 
thereafter. Nev. Rev. Stat. § 
41A.035.

Constitutionality of cap upheld by 
Tam v. Eighth Jud. Dist. Court, 358 
P.3d 234 (Nev. 2015).

Yes Government 
entities

Total damage cap of $200,000 per claimant. 
Nev. Rev. Stat. § 41.035.

Punitive damages not recoverable 
against the state. Nev. Rev. Stat. §§ 
41.035, 42.005.

Yes Punitive 
damages

Shall not exceed three times compensatory 
damages, or $300,000 if compensatory 
damages are less than $100,000. Nev. Rev. Stat. 
§ 42.005.

Clear and convincing 
evidence. Nev. Rev. Stat. 
§ 42.005.

Several exceptions where cap does 
not apply. Trial is bifurcated to same 
jury regarding amount of punitive 
damages in second phase. Nev. Rev. 
Stat. § 42.005(3)–(4).

New 
Hampshire

No Personal injury Statutory cap of $875,000 for 
noneconomic loss in personal 
injury action violated state equal 
protection clause. Brannigan v. 
Usitalo, 587 A.2d 1232 (N.H. 1991).

Yes Wrongful 
death

Noneconomic damage cap of $150,000 for 
spouses and $50,000 for children and parents. 
N.H. Rev. Stat. § 556:12.

S.B. 462 (effective 01/01/25) 
increases noneconomic damage 
caps to $500,000 for spouses and 
$300,000 for children and parents.

Yes Punitive 
damages

No punitive damages shall be awarded in any 
action, unless otherwise provided by statute. 
N.H. Rev. Stat. § 507:16.

https://archive.legmt.gov/bills/mca/title_0250/chapter_0090/part_0040/section_0110/0250-0090-0040-0110.html
https://archive.legmt.gov/bills/mca/title_0250/chapter_0090/part_0040/section_0110/0250-0090-0040-0110.html
https://archive.legmt.gov/bills/mca/title_0020/chapter_0090/part_0010/section_0080/0020-0090-0010-0080.html
https://archive.legmt.gov/bills/mca/title_0020/chapter_0090/part_0010/section_0050/0020-0090-0010-0050.html
https://archive.legmt.gov/bills/mca/title_0270/chapter_0010/part_0020/section_0200/0270-0010-0020-0200.html
https://archive.legmt.gov/bills/mca/title_0270/chapter_0010/part_0020/section_0210/0270-0010-0020-0210.html
https://archive.legmt.gov/bills/mca/title_0270/chapter_0010/part_0020/section_0210/0270-0010-0020-0210.html
https://nebraskalegislature.gov/laws/statutes.php?statute=44-2825
https://nebraskalegislature.gov/laws/statutes.php?statute=13-926
https://www.leg.state.nv.us/nrs/nrs-041a.html#NRS041ASec035
https://www.leg.state.nv.us/nrs/nrs-041a.html#NRS041ASec035
https://www.leg.state.nv.us/nrs/nrs-041.html#NRS041Sec035
https://www.leg.state.nv.us/nrs/nrs-041.html#NRS041Sec035
https://www.leg.state.nv.us/nrs/nrs-042.html#NRS042Sec005
https://www.leg.state.nv.us/nrs/nrs-042.html#NRS042Sec005
https://www.leg.state.nv.us/nrs/nrs-042.html#NRS042Sec005
https://www.leg.state.nv.us/nrs/nrs-042.html#NRS042Sec005
https://www.gencourt.state.nh.us/rsa/html/LVI/556/556-12.htm
https://gencourt.state.nh.us/bill_status/legacy/bs2016/billText.aspx?id=2106&txtFormat=html&sy=2024
https://www.gencourt.state.nh.us/rsa/html/LII/507/507-16.htm
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New Jersey Yes Medical 
malpractice

Total cap (economic and noneconomic) of 
$250,000 on liability to beneficiary only in 
negligence claims by patients against non-
profit hospitals and their agents. N.J. Rev. Stat. 
§ 2A:53A-8.

Yes Punitive 
damages

Limited to the greater of five times 
compensatory damages or $350,000, with 
specific exceptions. N.J. Rev. Stat. § 2A:15-
5.14(b).

Clear and convincing 
evidence. N.J. Rev. Stat. § 
2A:15-5.12.

Trial is bifurcated, with 
determination of liability and 
amount of punitive damages in 
second phase. N.J. Rev. Stat. § 
2A:15-5.13.

New Mexico Yes Medical 
malpractice

Total damage cap (economic and 
noneconomic, except past and future 
medical care) of $750,000 per occurrence for 
patient’s injury or death against independent 
providers. Cap is $1 million for claims against 
an independent outpatient facility. $5 million 
(2024) for claims against a hospital. $250,000 
cap on provider personal liability and $500,000 
cap on independent outpatient healthcare 
facility’s personal liability, with any amount 
in excess paid out of the state compensation 
fund. N.M. Stat. § 41-5-6.

Adjusted annually according to 
consumer price index. Jury may 
not be informed of cap. No cap 
on punitive damages. N.M. Stat. § 
41-5-6.

Constitutionality of cap upheld by 
Siebert v. Okun, 485 P.3d 1265 (N.M. 
2021). 

Yes Government 
entities

Under N.M. Tort Claims Act, state entities 
and actors have liability cap of $200,000 for 
property damage, $300,000 for past and 
future medical expenses, $400,000 under other 
claims. Total liability may not exceed $750,000. 
Damage caps are for total (economic and 
noneconomic). N.M. Stat. § 41-4-19.

Punitive damages not recoverable 
against the state. N.M. Stat. § 41-
4-19(D).

New York No Wrongful 
death

Constitutional prohibition of wrongful death 
damage cap.

“The right of action now existing 
to recover damages for injuries 
resulting in death, shall never 
be abrogated; and the amount 
recoverable shall not be subject to 
any statutory limitation.” N.Y. Const. 
art. I, § 16.

North Carolina Yes Medical 
malpractice

Noneconomic damage cap of $656,730 
(2023) for all defendants. No cap in cases of 
disfigurement or permanent injury arising 
from recklessness, malice, intent, or gross 
negligence. N.C. Gen. Stat. § 90-21.19.

Adjusted for inflation according to 
consumer price index every three 
years starting January 1, 2014. Jury 
may not be informed of the cap. 
N.C. Gen. Stat. § 90-21.19.

Yes Punitive 
damages

Greater of $250,000 or three times 
compensatory damages. N.C. Gen. Stat. § 
1D-25.

Jury may not be informed of the 
cap. Punitive damage award is 
a separate finding from all other 
damages. N.C. Gen. Stat. § 1D-25.

North Dakota Yes Medical 
malpractice

Noneconomic damage cap of $500,000. N.D. 
Cent. Code § 32-42-02.

Jury may not be informed of 
the cap. Court will reduce to fit 
confines of cap. N.D. Cent. Code § 
32-42-02.

Constitutionality of cap upheld by 
Condon v. St. Alexius Med. Ctr., 926 
N.W.2d 136 (N.D. 2019).

Yes Punitive 
damages

Greater of $250,000 or two times 
compensatory damages. N.D. Cent. Code § 
32-03.2-11(4).

Clear and convincing 
evidence. N.D. Cent. 
Code § 32-03.2-11(5).

Jury may not be informed of the 
cap. Rules specific to motor vehicle 
accidents. N.D. Cent. Code § 32-
03.2-11(4), (9).

https://lis.njleg.state.nj.us/nxt/gateway.dll?f=templates&fn=default.htm&vid=Publish:10.1048/Enu
https://lis.njleg.state.nj.us/nxt/gateway.dll?f=templates&fn=default.htm&vid=Publish:10.1048/Enu
https://lis.njleg.state.nj.us/nxt/gateway.dll?f=templates&fn=default.htm&vid=Publish:10.1048/Enu
https://lis.njleg.state.nj.us/nxt/gateway.dll?f=templates&fn=default.htm&vid=Publish:10.1048/Enu
https://nmonesource.com/nmos/nmsa/en/item/4382/index.do#!fragment//BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoByCgSgBpltTCIBFRQ3AT0otokLC4EbDtyp8BQkAGU8pAELcASgFEAMioBqAQQByAYRW1SYAEbRS2ONWpA
https://nmonesource.com/nmos/nmsa/en/item/4382/index.do#!fragment/zoupio-_Toc175042478/BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoAvbRABwEtsBaAfX2zgEYB2AVgAYALACYBXABwBKADTJspQhACKiQrgCe0AOSapEQmFwJlqjdt37DIAMp5SAIQ0AlAKIAZZwDUAggDkAws5SpGAARtCk7BISQA
https://nmonesource.com/nmos/nmsa/en/item/4382/index.do#!fragment/zoupio-_Toc175042417/BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoAvbRABwEtsBaAfX2zgEYB2AVgAYALACYB3AJQAaZNlKEIARUSFcAT2gBydRIiEwuBIuVrN23fpABlPKQBCagEoBRADKOAagEEAcgGFHE0jAAI2hSdjExIA
https://nmonesource.com/nmos/nmsa/en/item/4382/index.do#!fragment//BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoByCgSgBpltTCIBFRQ3AT0otokLC4EbDtyp8BQkAGU8pAELcASgFEAMioBqAQQByAYRW1SYAEbRS2ONWpA
https://dos.ny.gov/system/files/documents/2024/09/constitution-january-1-2024.pdf
https://www.ncleg.gov/EnactedLegislation/Statutes/HTML/BySection/Chapter_90/GS_90-21.19.html
https://www.ncleg.gov/EnactedLegislation/Statutes/HTML/BySection/Chapter_90/GS_90-21.19.html
https://www.ncleg.gov/EnactedLegislation/Statutes/HTML/BySection/Chapter_1D/GS_1D-25.html
https://www.ncleg.gov/EnactedLegislation/Statutes/HTML/BySection/Chapter_1D/GS_1D-25.html
https://ndlegis.gov/cencode/t32c42.pdf
https://ndlegis.gov/cencode/t32c42.pdf
https://ndlegis.gov/cencode/t32c03-2.pdf
https://ndlegis.gov/cencode/t32c03-2.pdf
https://ndlegis.gov/cencode/t32c03-2.pdf


A-12

damage c aps across the united s tates

STATE CAP Y/N CASE TYPE AMOUNT/CALCULATION STANDARD OF RECOVERY NOTES OF INTEREST CONSTITUTIONALITY

Ohio Yes Personal injury Cap is greater of $250,000 or three times 
economic damages, with a maximum recovery 
of $350,000 per plaintiff and $500,000 per 
occurrence. No cap in case of permanent 
and substantial physical deformity, loss of 
use of a limb, loss of a bodily organ system, 
or permanent physical injury that prevents 
performance of independent care or life-
sustaining activities. Not applicable to wrongful 
death brought under Ch. 2125. Ohio Rev. Code 
§ 2315.18.

In post-judgment 
motion, if defendant 
challenges noneconomic 
award as excessive, 
the court will review 
several factors: 
inflamed the passion 
or prejudice of jury, 
improper consideration 
of defendant’s wealth 
or misconduct as to 
punish defendant, 
any extraordinary 
circumstances to account 
for the award, and 
verdict was in excess 
of similar injuries and 
plaintiffs. Ohio Rev. Code 
§ 2315.19.

Evidence of defendant’s guilt, 
wealth, or evidence offered for 
the purpose of punishing the 
defendant may not be considered 
for determining noneconomic loss. 
Answers in verdict must specify (1) 
total compensatory; (2) economic 
loss; and (3) noneconomic loss. Jury 
may not be instructed on damage 
cap. Ohio Rev. Code § 2315.18(C)–
(D), (F)(2).

Constitutionality of cap upheld by 
Arbino v. Johnson & Johnson, 880 
N.E.2d 420 (Ohio 2007).

However, successfully challenged 
as unconstitutional under due 
course of law provision, as applied 
to sex offense of child victim. Brandt 
v. Pompa, 220 N.E.3d 703 (Ohio 
2022).

Yes Medical 
malpractice – 
injury or death

Cap is greater of $250,000 or three times 
economic damages, with a maximum recovery 
of $350,000 per plaintiff and $500,000 per 
occurrence. Cap is $500,000 per plaintiff or $1 
million per occurrence in case of permanent 
and substantial physical deformity, loss of 
use of a limb, loss of a bodily organ system, 
or permanent physical injury that prevents 
performance of independent care or life-
sustaining activities. Not applicable to wrongful 
death brought under Ch. 2125. Ohio Rev. Code 
§ 2323.43.

Answers in verdict must specify 
same as above. Jury may not be 
instructed on damage cap. Ohio 
Rev. Code § 2323.43.

Yes Punitive 
damages

Cap of two times compensatory damages. 
If defendant is a small business, the lesser of 
two times compensatory damages or 10% of 
net worth up to $350,000. Ohio Rev. Code § 
2315.21.

Clear and convincing 
evidence. Ohio Rev. 
Code § 2315.21(D)(4).

Bifurcated trial. In phase 
1, no evidence regarding 
punitive damages. If jury finds 
compensatory damages, evidence 
of punitive damages may be 
presented in phase 2. Ohio Rev. 
Code § 2315.21(B).

https://codes.ohio.gov/ohio-revised-code/section-2315.18
https://codes.ohio.gov/ohio-revised-code/section-2315.19
https://codes.ohio.gov/ohio-revised-code/section-2315.18
https://codes.ohio.gov/ohio-revised-code/section-2323.43
https://codes.ohio.gov/ohio-revised-code/section-2323.43
https://codes.ohio.gov/ohio-revised-code/section-2315.21
https://codes.ohio.gov/ohio-revised-code/section-2315.21
https://codes.ohio.gov/ohio-revised-code/section-2315.21
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Oklahoma No Personal injury Successfully challenged as 
unconstitutional. Beason v. I. E. 
Miller Servs., Inc., 441 P.3d 1107 
(Okla. 2019).

No Wrongful 
death

Constitutional prohibition. Okla. 
Const. art. XXIII, § 7.

Yes Government 
entities

Total damages (economic and noneconomic) 
under Governmental Tort Claims Act are 
capped at $25,000 for loss of property. Cap 
of $125,000 for any other loss unless the 
population of the city or county is greater than 
$300,000, in which case the cap is $175,000. 
Cap of $200,000 for state hospital liability. Cap 
of $1 million for any number of claims arising 
out of a single occurrence or accident. Okla. 
Stat. tit. 51, § 154.

Punitive damages not recoverable 
against the state. Okla. Stat. tit. 51, 
§ 154(C).

Yes Punitive 
damages

Sliding scale based on defendant’s culpability 
in the behavior, ranging from $100,000 to 
$500,000 to no cap. Okla. Stat. tit. 23, § 9.1.

Clear and convincing 
evidence. Okla. Stat. tit. 
23, § 9.1.

Separate proceeding conducted 
after jury has found and awarded 
actual damages and liability for 
punitive damages. Okla. Stat. tit. 
23, § 9.1.

Oregon Yes Wrongful 
death

Noneconomic damage cap of $500,000. Or. 
Rev. Stat. § 31.710(1).

Jury may not be instructed on cap. 
Or. Rev. Stat. § 31.710(3).

Plaintiff may not recover 
noneconomic damages if they were 
an uninsured motorist or under the 
influence. Or. Rev. Stat. § 31.715.

Verdict must set forth economic and 
noneconomic damages separately. 
Or. Rev. Stat. § 31.705.

Successfully challenged as 
unconstitutional and re-passed in 
2021. Busch v. McInnis Waste Sys., 
Inc., 468 P.3d 419 (Or. 2020).

Yes Punitive 
damages

Various limitations on awards of punitive 
damages based on statutes authorizing 
their recovery. E.g., punitive damages for 
misappropriation capped at two times actual 
damages. Or. Rev. Stat. § 646.465.

Clear and convincing 
evidence. Award of 
punitive damages is 
subject to judicial review 
for reasonableness. Or. 
Rev. Stat. § 31.730.

Punitive damages are not available 
against the state. Or. Rev. Stat. § 
30.269(1).

Award divided among plaintiff 
(30%), deposit into Criminal Injuries 
Compensation Account (60%), and 
deposit into State Court Facilities 
and Security Account (10%). Or. 
Rev. Stat. § 31.735.

Pennsylvania No General tort, 
injury, death

Constitutional prohibition. Pa. 
Const. art. III, § 18.

Rhode Island Yes Government 
entities

All damages capped at $100,000 in tort claims 
against the state, city, town, or fire district or 
agents acting in scope of duty. R.I. Gen. Laws 
§ 9-31-2.

https://oksenate.gov/sites/default/files/2022-05/os51.pdf
https://oksenate.gov/sites/default/files/2022-05/os51.pdf
https://oksenate.gov/sites/default/files/2022-05/os23.pdf
https://oksenate.gov/sites/default/files/2022-05/os23.pdf
https://oksenate.gov/sites/default/files/2022-05/os23.pdf
https://oregon.public.law/statutes/ors_31.710
https://oregon.public.law/statutes/ors_31.710
https://oregon.public.law/statutes/ors_31.715
https://oregon.public.law/statutes/ors_31.705
https://oregon.public.law/statutes/ors_646.465
https://oregon.public.law/statutes/ors_31.730
https://oregon.public.law/statutes/ors_30.269
https://oregon.public.law/statutes/ors_31.735
https://www.legis.state.pa.us/cfdocs/legis/LI/consCheck.cfm?txtType=HTM&ttl=00&div=0&chpt=3&sctn=18&subsctn=0
http://webserver.rilin.state.ri.us/Statutes/TITLE9/9-31/9-31-2.htm
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South Carolina Yes Medical 
malpractice

Noneconomic damage cap of $350,000 
($547,000 in 2023) per claimant against a 
single provider or institution, or $1.05 million 
($1.6 million in 2023) if there is more than one 
defendant. But if defendant’s actions are grossly 
negligent, willful, wanton, reckless, fraud, or 
misrepresentation, or altered or destroyed 
medical records with the purpose of avoiding 
liability, then there is no cap. S.C. Code § 15-
32-220.

Adjusted annually based on 
consumer price index. S.C. Code § 
15-32-220(F).

Yes Punitive 
damages

Greater of three times actual damages 
awarded to each claimant or $500,000. But 
cap can increase to the greater of four times 
actual damages or $2 million if the conduct 
was motivated by financial gain, had a high 
likelihood of injury, was approved by agent, 
or could lead to a felony conviction. Also, cap 
can be removed if there was intent to harm, 
actor pled guilty or was convicted of a felony 
for these actions, or was under the influence of 
alcohol or drugs. S.C. Code § 15-32-530.

Clear and convincing 
evidence. S.C. Code § 
15-32-520.

Bifurcated trial before the same 
jury. Stage 1, no evidence relevant 
to punitive damages. Stage 2, 
liability for and amount of punitive 
damages. S.C. Code § 15-32-520.

Jury may not be made aware of 
cap. Adjusted annually based on 
consumer price index. S.C. Code § 
15-32-530(B).

South Dakota No* General tort “Damages must in all cases be reasonable, and 
where an obligation of any kind appears to 
create a right to unconscionable and grossly 
oppressive damages, contrary to substantial 
justice, no more than reasonable damages can 
be recovered.” S.D. Codified Laws § 21-1-3.

Yes Medical 
malpractice

Noneconomic damage cap of $500,000. S.D. 
Codified Laws § 21-3-11.

Trier of fact must make separate 
findings for each claimant 
specifying amount of past 
damages, future medical, other 
future economic, and future 
noneconomic. S.D. Codified Laws § 
21-3A-3.

Challenged; revised cap ruled 
unconstitutional as violative of due 
process rights; prior version remains 
law. Knowles v. United States, 544 
N.W.2d 183 (S.D. 1996).

No Wrongful 
death

Jury may give such damages as they may think 
proportionate to the pecuniary injury resulting 
from such death to the persons respectively for 
whose benefit such action shall be brought. 
S.D. Codified Laws § 21-5-7.

Tennessee Yes Personal 
injury, death, 
medical 
malpractice

Noneconomic damage cap of $750,000 per 
plaintiff for all claims; cap extends to plaintiff’s 
family members. Cap is $1 million in the case 
of death or catastrophic injury or loss. Cap 
inapplicable for specific intent, intentional 
actions, actions involving the use of alcohol or 
drugs, or in the commission of a felony. Tenn. 
Code § 29-39-102.

Defendant’s liability for 
noneconomic damages 
whose liability is alleged 
to be vicarious shall be 
determined separately 
from that of any alleged 
agent, employee, or 
representative. Tenn. 
Code § 29-39-102(j).

Cap cannot be disclosed to jury. 
Tenn. Code § 29-39-102(g).

Trier of fact must make separate 
findings for each claimant 
specifying amount of: past 
medical, economic, noneconomic; 
and future medical, economic, 
noneconomic. Tenn. Code § 29-
39-103.

Statutory limitation is a total 
$750,000 cap on noneconomic 
damages that includes those 
awarded to the primary injured 
spouse as well as those awarded to 
the other spouse for a derivative loss 
of consortium claim. Yebuah v. Ctr. 
for Urological Treatment, PLC, 624 
S.W.3d 481 (Tenn. 2021).

Yes* Punitive 
damages

Greater of two times compensatory or 
$500,000. Exceptions for specific intent, 
intentional actions, actions involving the use 
of alcohol or drugs, or in the commission of a 
felony. Tenn. Code § 29-39-104.

Clear and convincing 
evidence. Tenn. Code § 
29-39-104(a)(1).

Bifurcated trial. If jury finds 
malicious, intentional, fraudulent, 
etc. conduct in phase 1, then phase 
2 determines amount of punitive 
damages. Tenn. Code § 29-39-104.

*Cap found unconstitutional as 
violating right to trial by jury. 
Lindenberg v. Jackson Nat’l Life Ins. 
Co., 912 F.3d 348 (6th Cir. 2018).

https://www.scstatehouse.gov/code/t15c032.php
https://www.scstatehouse.gov/code/t15c032.php
https://www.scstatehouse.gov/code/t15c032.php
https://www.scstatehouse.gov/code/t15c032.php
https://www.scstatehouse.gov/code/t15c032.php
https://www.scstatehouse.gov/code/t15c032.php
https://sdlegislature.gov/Statutes/21-1-3
https://sdlegislature.gov/Statutes/21-3-11
https://sdlegislature.gov/Statutes/21-3A-3
https://sdlegislature.gov/Statutes/21-5-7
https://advance.lexis.com/RobotValidation?redirect=%2Fdocumentpage%2F%3Fpdmfid%3D1000516%26crid%3D85080f54-5179-49a8-80a6-d822910a970e%26nodeid%3DABDABNAAC%26nodepath%3D%252FROOT%252FABD%252FABDABN%252FABDABNAAC%26level%3D3%26haschildren%3D%26populated%3Dfalse%26title%3D29-39-102.%2BCivil%2Bdamage%2Bawards.%26indicator%3Dtrue%26config%3D025054JABlOTJjNmIyNi0wYjI0LTRjZGEtYWE5ZC0zNGFhOWNhMjFlNDgKAFBvZENhdGFsb2cDFQ14bX2GfyBTaI9WcPX5%26pddocfullpath%3D%252Fshared%252Fdocument%252Fstatutes-legislation%252Furn%253AcontentItem%253A539W-SM00-R03K-R278-00008-00%26ecomp%3D6gf5kkk%26prid%3Dd1db7991-04af-49eb-a06c-c78a870aa2db&flow=PawFirstDocAccess&crid=d1361c69-5be9-4be4-85fc-655364142f3a
https://advance.lexis.com/RobotValidation?redirect=%2Fdocumentpage%2F%3Fpdmfid%3D1000516%26crid%3D85080f54-5179-49a8-80a6-d822910a970e%26nodeid%3DABDABNAAC%26nodepath%3D%252FROOT%252FABD%252FABDABN%252FABDABNAAC%26level%3D3%26haschildren%3D%26populated%3Dfalse%26title%3D29-39-102.%2BCivil%2Bdamage%2Bawards.%26indicator%3Dtrue%26config%3D025054JABlOTJjNmIyNi0wYjI0LTRjZGEtYWE5ZC0zNGFhOWNhMjFlNDgKAFBvZENhdGFsb2cDFQ14bX2GfyBTaI9WcPX5%26pddocfullpath%3D%252Fshared%252Fdocument%252Fstatutes-legislation%252Furn%253AcontentItem%253A539W-SM00-R03K-R278-00008-00%26ecomp%3D6gf5kkk%26prid%3Dd1db7991-04af-49eb-a06c-c78a870aa2db&flow=PawFirstDocAccess&crid=aca814f6-1416-41cd-b6c9-f54010e6d36b
https://advance.lexis.com/RobotValidation?redirect=%2Fdocumentpage%2F%3Fpdmfid%3D1000516%26crid%3D85080f54-5179-49a8-80a6-d822910a970e%26nodeid%3DABDABNAAC%26nodepath%3D%252FROOT%252FABD%252FABDABN%252FABDABNAAC%26level%3D3%26haschildren%3D%26populated%3Dfalse%26title%3D29-39-102.%2BCivil%2Bdamage%2Bawards.%26indicator%3Dtrue%26config%3D025054JABlOTJjNmIyNi0wYjI0LTRjZGEtYWE5ZC0zNGFhOWNhMjFlNDgKAFBvZENhdGFsb2cDFQ14bX2GfyBTaI9WcPX5%26pddocfullpath%3D%252Fshared%252Fdocument%252Fstatutes-legislation%252Furn%253AcontentItem%253A539W-SM00-R03K-R278-00008-00%26ecomp%3D6gf5kkk%26prid%3Dd1db7991-04af-49eb-a06c-c78a870aa2db&flow=PawFirstDocAccess&crid=a6bc8dc9-444d-444f-b4ac-1afceb154796
https://advance.lexis.com/RobotValidation?redirect=%2Fdocumentpage%2F%3Fpdmfid%3D1000516%26crid%3D9bad6c12-1e3d-43a5-8313-a6b005a017bd%26pdistocdocslideraccess%3Dtrue%26config%3D025054JABlOTJjNmIyNi0wYjI0LTRjZGEtYWE5ZC0zNGFhOWNhMjFlNDgKAFBvZENhdGFsb2cDFQ14bX2GfyBTaI9WcPX5%26pddocfullpath%3D%252Fshared%252Fdocument%252Fstatutes-legislation%252Furn%253AcontentItem%253A539W-SM00-R03K-3279-00008-00%26pdcomponentid%3D234180%26pdtocnodeidentifier%3DABDABNAAD%26ecomp%3Dh2vckkk%26prid%3D5527f1de-9ab9-4ac8-a825-5704430861ec&flow=PawFirstDocAccess&crid=a09c59a9-4ffb-43d6-b1f9-573d33401458
https://advance.lexis.com/RobotValidation?redirect=%2Fdocumentpage%2F%3Fpdmfid%3D1000516%26crid%3D5527f1de-9ab9-4ac8-a825-5704430861ec%26pdistocdocslideraccess%3Dtrue%26config%3D025054JABlOTJjNmIyNi0wYjI0LTRjZGEtYWE5ZC0zNGFhOWNhMjFlNDgKAFBvZENhdGFsb2cDFQ14bX2GfyBTaI9WcPX5%26pddocfullpath%3D%252Fshared%252Fdocument%252Fstatutes-legislation%252Furn%253AcontentItem%253A539W-SM00-R03N-K27B-00008-00%26pdcomponentid%3D234180%26pdtocnodeidentifier%3DABDABNAAE%26ecomp%3Dh2vckkk%26prid%3Deeb1e2cc-e89c-4adc-b59a-b5de4cdb45fe&flow=PawFirstDocAccess&crid=4d6b8f06-5306-4b54-8ead-f6e9be974dd2
https://advance.lexis.com/RobotValidation?redirect=%2Fdocumentpage%2F%3Fpdmfid%3D1000516%26crid%3D5527f1de-9ab9-4ac8-a825-5704430861ec%26pdistocdocslideraccess%3Dtrue%26config%3D025054JABlOTJjNmIyNi0wYjI0LTRjZGEtYWE5ZC0zNGFhOWNhMjFlNDgKAFBvZENhdGFsb2cDFQ14bX2GfyBTaI9WcPX5%26pddocfullpath%3D%252Fshared%252Fdocument%252Fstatutes-legislation%252Furn%253AcontentItem%253A539W-SM00-R03N-K27B-00008-00%26pdcomponentid%3D234180%26pdtocnodeidentifier%3DABDABNAAE%26ecomp%3Dh2vckkk%26prid%3Deeb1e2cc-e89c-4adc-b59a-b5de4cdb45fe&flow=PawFirstDocAccess&crid=55cab219-3b8b-4520-9d6c-3459e2be4311
https://advance.lexis.com/RobotValidation?redirect=%2Fdocumentpage%2F%3Fpdmfid%3D1000516%26crid%3D5527f1de-9ab9-4ac8-a825-5704430861ec%26pdistocdocslideraccess%3Dtrue%26config%3D025054JABlOTJjNmIyNi0wYjI0LTRjZGEtYWE5ZC0zNGFhOWNhMjFlNDgKAFBvZENhdGFsb2cDFQ14bX2GfyBTaI9WcPX5%26pddocfullpath%3D%252Fshared%252Fdocument%252Fstatutes-legislation%252Furn%253AcontentItem%253A539W-SM00-R03N-K27B-00008-00%26pdcomponentid%3D234180%26pdtocnodeidentifier%3DABDABNAAE%26ecomp%3Dh2vckkk%26prid%3Deeb1e2cc-e89c-4adc-b59a-b5de4cdb45fe&flow=PawFirstDocAccess&crid=5d55730a-0b42-43d9-b56b-02bd22698523


A-15

damage c aps across the united s tates

STATE CAP Y/N CASE TYPE AMOUNT/CALCULATION STANDARD OF RECOVERY NOTES OF INTEREST CONSTITUTIONALITY

Texas Yes Medical 
malpractice

Noneconomic damage cap of $250,000 per 
claimant for judgments against physicians and 
healthcare providers; additional $250,000 cap 
for judgment against first healthcare institution; 
additional $250,000 cap on subsequent 
healthcare institution, up to $500,000. Tex. Civ. 
Prac. & Rem. Code § 74.301.

Section 74.302 is effective if section 
74.301 is invalidated. Tex. Civ. Prac. 
& Rem. Code § 74.302.

Yes Medical 
malpractice 
– wrongful 
death

All damages (except past and future medical) 
capped at $500,000 (now around $2 million, 
as adjusted) per claimant for all claims. Tex. Civ. 
Prac. & Rem. Code § 74.303(a).

Adjusted per award according 
to consumer price index at time 
of final judgment. Specific jury 
instructions must be given. Tex. Civ. 
Prac. & Rem. Code § 74.303(a)–(b).

Upheld as constitutional by Rose v. 
Doctors Hosp., 801 S.W.2d 841, 842 
(Tex. 1990).

Yes Nonprofit 
hospitals

Noneconomic damage cap of $100,000 per 
person; $300,000 for each single occurrence 
for bodily injury or death; $100,000 for each 
single occurrence for injury to or destruction 
of property. Tex. Health & Safety Code § 
311.0456(f); Tex. Civ. Prac. & Rem. Code § 
101.023(b). 

To obtain limited liability, nonprofit 
hospital must be certified by the 
Texas Health and Human Services 
Commission as one that provided 
charity care to at least eight percent 
of the hospital’s net patient revenue 
during its most recent fiscal year, 
and at least forty percent of the 
charity care provided in the county 
in which the hospital is located. 
Tex. Health & Safety Code § 
311.0456(b)–(d).

Yes Government 
entities

Texas Tort Claims Act caps recovery of all 
damages as follows: for state government and 
municipalities, liability is limited to $250,000 
per person and $500,000 per occurrence 
for bodily injury or death, and $100,000 
per occurrence for property damage or 
destruction; for a unit of local government, 
except cities, the cap is $100,000 per person 
and $300,000 per occurrence for bodily injury 
or death, and $100,000 per occurrence for 
property damage or destruction. Tex. Civ. Prac. 
& Rem. Code§ 101.023.

Punitive damages not authorized. 
Tex. Civ. Prac. & Rem. Code § 
101.024.

Act provides a limited waiver of 
sovereign immunity. Tex. Civ. Prac. 
& Rem. Code § 101.025.

Yes Punitive 
damages

Greater of two times economic plus 
noneconomic damages not to exceed 
$750,000; or $200,000. No damage cap in the 
case of intentional conduct, malice, or in the 
commission of certain crimes. Tex. Civ. Prac. & 
Rem. Code § 41.008.

Clear and convincing 
evidence that the 
injury resulted from 
fraud, malice, or gross 
negligence. 
Requires unanimous 
verdict of jury and 
instruction. Tex. Civ. 
Prac. & Rem. Code § 
41.003.

Cap cannot be disclosed to jury. 
Tex. Civ. Prac. & Rem. Code § 
41.008(e).

Bifurcated trial if requested by 
defendant. If liability for punitive 
damages is found in phase 1, the 
amount is determined in phase 
2. Tex. Civ. Prac. & Rem. Code 
§ 41.009. (A different bifurcated 
trial statute applies to commercial 
vehicle cases. Tex. Civ. Prac. & Rem. 
Code § 72.052.)

https://statutes.capitol.texas.gov/Docs/CP/htm/CP.74.htm
https://statutes.capitol.texas.gov/Docs/CP/htm/CP.74.htm
https://statutes.capitol.texas.gov/Docs/CP/htm/CP.74.htm
https://statutes.capitol.texas.gov/Docs/CP/htm/CP.74.htm
https://statutes.capitol.texas.gov/Docs/HS/htm/HS.311.htm
https://statutes.capitol.texas.gov/Docs/CP/htm/CP.101.htm
https://statutes.capitol.texas.gov/Docs/HS/htm/HS.311.htm
https://statutes.capitol.texas.gov/Docs/CP/htm/CP.101.htm
https://statutes.capitol.texas.gov/Docs/CP/htm/CP.101.htm
https://statutes.capitol.texas.gov/Docs/CP/htm/CP.101.htm
https://statutes.capitol.texas.gov/Docs/CP/htm/CP.41.htm
https://statutes.capitol.texas.gov/Docs/CP/htm/CP.41.htm
https://statutes.capitol.texas.gov/Docs/CP/htm/CP.41.htm
https://statutes.capitol.texas.gov/Docs/CP/htm/CP.41.htm
https://statutes.capitol.texas.gov/Docs/CP/htm/CP.72.htm
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STATE CAP Y/N CASE TYPE AMOUNT/CALCULATION STANDARD OF RECOVERY NOTES OF INTEREST CONSTITUTIONALITY

Utah Yes Medical 
malpractice

Noneconomic damage cap of $450,000 for 
injury. Utah Code § 78B-3-410 (1)(d).

No Medical 
malpractice 
– wrongful 
death

Noneconomic damage cap in 
Health Care Malpractice Act 
unconstitutional as applied to 
wrongful death cases. Smith v. United 
States, 356 P.3d 1249 (Utah 2015).

Yes* Punitive 
damages

Punitive damages are presumed excessive if 
they are more than three times compensatory 
damages. Hall v. Wal-Mart Stores, Inc., 959 P.2d 
109 (Utah 1998).

First $50,000 goes to injured party, and excess 
amount is split equally between state and 
injured party. Utah Code § 78B-8-201(3)(a).

Clear and convincing 
evidence. Utah Code § 
78B-8-201(1)(a).

Punitive damages not recoverable 
against the state. Utah Code § 63G-
7-603.

Vermont No General tort

No* Punitive 
damages

Punitive damages may be specifically capped 
by statute depending on the type of claim. 
Other statutes specify that treble damages may 
be awarded. See, e.g., Vt. Stat. tit. 9, § 2461 
(consumer protection); tit. 12, § 4920 (forcible 
entry and detainer).

No express prohibition for recovery 
of punitive damages against the 
state.

Virginia Yes Medical 
malpractice – 
injury or death

Total damage cap (economic and 
noneconomic) of $2.65 million (2024). Va. 
Code § 8.01-581.15.

Increased by $50,000 per year, up 
to max cap of $3 million in 2031. 
Va. Code § 8.01-581.15.

Challenged and upheld. Etheridge v. 
Med. Ctr. Hosps., 376 S.E.2d 525 (Va. 
1989).

Yes Medical 
malpractice 
– punitive 
damages

Cap of $350,000. Va. Code § 8.01-38.1. Jury may not be informed of cap. 
Va. Code § 8.01-38.1.

Washington No Personal 
injury, 
wrongful 
death

Unconstitutional cap. Sliding cap on noneconomic 
damages was successfully 
challenged as unconstitutional as 
violating right to trial by jury; not re-
passed. Sofie v. Fibreboard Corp., 771 
P.2d 711 (Wash. 1989).

No* Punitive 
damages

Punitive damages are not capped but are 
generally unavailable as contrary to public 
policy. Dailey v. N. Coast Life Ins. Co., 919 P.2d 
589 (Wash. 1996).

https://le.utah.gov/xcode/Title78B/Chapter3/78B-3-S410.html
https://le.utah.gov/xcode/Title78B/Chapter8/78B-8-S201.html
https://le.utah.gov/xcode/Title78B/Chapter8/78B-8-S201.html
https://le.utah.gov/xcode/Title63G/Chapter7/63G-7-S603.html
https://legislature.vermont.gov/statutes/section/09/063/02461
https://legislature.vermont.gov/statutes/section/12/171/04920
https://law.lis.virginia.gov/vacode/title8.01/chapter21.1/section8.01-581.15/
https://law.lis.virginia.gov/vacode/title8.01/chapter21.1/section8.01-581.15/
https://law.lis.virginia.gov/vacode/title8.01/chapter3/section8.01-38.1/
https://law.lis.virginia.gov/vacode/title8.01/chapter3/section8.01-38.1/
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STATE CAP Y/N CASE TYPE AMOUNT/CALCULATION STANDARD OF RECOVERY NOTES OF INTEREST CONSTITUTIONALITY

West Virginia Yes Commercial 
motor vehicles 
– injury or 
death

Noneconomic damage cap at $5 million per 
occurrence. Cap unavailable to employer that 
lacks CMV insurance of at least $3 million. Cap 
does not apply if driver had BAC of .04 or more, 
was under the influence of drugs, exceeded 
hours of operation, operated the CMV in willful 
or wanton disregard for the safety of others, 
exceeded maximum gross vehicle weight, or 
was distracted as defined by statute. W. Va. 
Code § 55-7-32.

Adjusted annually for inflation 
according to consumer price index 
starting January 1, 2004, but 
shall not exceed 150% of the cap 
amount. W. Va. Code § 55-7-32(e).

S.B. 583 (effective 07/01/24) is the 
relevant legislation.

Yes Medical 
malpractice

Noneconomic damage cap of $250,000 per 
occurrence. $500,000 per occurrence in cases 
of wrongful death; permanent and substantial 
physical deformity, or loss of use of a limb 
bodily organ; or permanent physical or mental 
injury that permanently prevents performance 
of independent care or life-sustaining activities. 
Cap excludes defendants who fail to maintain 
$1 million in medical malpractice insurance. W. 
Va. Code § 55-7B-8.

Adjusted annually for inflation 
according to consumer price index. 
But $250,000 cap shall not exceed 
$375,000, and $500,000 cap shall 
not exceed $750,000. W. Va. Code 
§ 55-7B-8.

Yes Punitive 
damages

Greater of four times actual damages or 
$500,000. W. Va. Code § 55-7-29(c).

Clear and convincing 
evidence. W. Va. Code § 
55-7-29(a).

If defendant requests bifurcation, 
jury decides culpability for and 
amount of punitive damages in 
phase 2 if court finds sufficient 
evidence to proceed to phase 2. W. 
Va. Code § 55-7-29(b).

Wisconsin Yes Medical 
malpractice

Noneconomic damage cap of $750,000 per 
occurrence. Wis. Stat. § 893.55(4)(d)1.

The board of governors shall 
submit a report to the legislature by 
January 1 of every odd year of any 
recommended changes to the limits 
on noneconomic damages. Wis. 
Stat. § 893.55(4)(d)2.

Assembly Bill 872 (introduced 
01/02/24, failed) would have 
increased noneconomic damage 
cap to $3M.

Cap was found unconstitutional but 
later reversed. Mayo v. Wis. Injured 
Patients & Fams. Comp. Fund, 914 
N.W.2d 678 (Wis. 2018).

No Commercial 
motor vehicles

S.B. 613 (introduced 11/07/23, 
vetoed) would have limited 
noneconomic damage cap in CMV 
accident cases to $1 million.

Yes Punitive 
damages

Greater of two times compensatory damages 
or $200,000. Cap does not apply to driving 
while intoxicated. Wis. Stat. § 895.043(6).

Wyoming No General tort Constitutional prohibition. Wyo. 
Const. art. X, § 4.

Yes Punitive 
damages – 
Uniform Trade 
Secrets Act

Cap of two times award caused by 
misappropriation if willful and malicious. Wyo. 
Stat. § 40-24-103(b).

https://code.wvlegislature.gov/55-7-32/
https://code.wvlegislature.gov/55-7-32/
https://www.wvlegislature.gov/Bill_Status/bills_history.cfm?year=2024&sessiontype=RS&input=583
https://code.wvlegislature.gov/55-7B-8/
https://code.wvlegislature.gov/55-7B-8/
https://code.wvlegislature.gov/55-7-29/
https://code.wvlegislature.gov/55-7-29/
https://code.wvlegislature.gov/55-7-29/
https://docs.legis.wisconsin.gov/statutes/statutes/893/v/55/
https://docs.legis.wisconsin.gov/statutes/statutes/893/v/55/
https://docs.legis.wisconsin.gov/2023/proposals/ab872
https://docs.legis.wisconsin.gov/2023/proposals/sb613
https://docs.legis.wisconsin.gov/statutes/statutes/895/i/043
https://sos.wyo.gov/Forms/Publications/WYConstitution.pdf
https://wyoleg.gov/statutes/compress/title40.pdf
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McHaffie “Admission” “Preemption” Rule: A slight majority of states hold that an employer’s admission of vicarious liability for an employee’s negligence bars a plain-
tiff’s direct negligence claims against the employer. These states might exclude evidence of negligent entrustment unless the theory imposes additional liability, such as 
punitive damages. The minority of states hold that an employer’s stipulation of vicarious liability does not eliminate a plaintiff’s negligent hiring, training, supervising, 
entrustment, etc. claims against the employer. Although numerous states have not discussed this issue or it has not yet arisen, the following states—either in the highest 
court, appellate courts, or related federal jurisdictions applying state law—have embraced the majority or minority view.

Adopted McHaffie (19 States)
• Arkansas. Elrod v. G & R Constr. Co., 628 S.W.2d 17, 19 (Ark. 1982).

• California. Diaz v. Carcamo, 253 P.3d 535, 543–44 (Cal. 2011).

• Connecticut. Prosser v. Richman, 50 A.2d 85, 87 (Conn. 1946).

• D.C. Greene v. Grams, 384 F. Supp. 3d 100, 102–03 (D.D.C. 2019).

• Florida. Clooney v. Geeting, 352 So. 2d 1216, 1220 (Fla. Dist. Ct. App. 1977).

• Georgia. Bartja v. Nat’l Union Fire Ins. Co., 463 S.E.2d 358, 361 (Ga. Ct. App. 1995).

• Idaho. Wise v. Fiberglass Sys., Inc., 718 P.2d 1178, 1181 (Idaho 1986).

• Indiana. Sedam v. 2JR Pizza Enters., LLC, 84 N.E.3d 1174, 1179 (Ind. 2017).

• Maryland. Houlihan v. McCall, 78 A.2d 661, 665 (Md. 1951).

• Mississippi. Dinger v. Am. Zurich Ins. Co., No. 3:13-CV-46-MPM-SAA, 2014 WL 580889, at *2–3 (N.D. Miss. Feb. 13, 2014); see also Nehi Bottling Co. v. Jefferson, 84 So. 
2d 684, 686 (Miss. 1956) (holding it was error to admit testimony relevant to plaintiff’s negligent entrustment claim because defendants had admitted the employee 
had been within the scope of his employment at the time of accident).

• Missouri. McHaffie v. Bunch, 891 S.W.2d 822, 826 (Mo. 1995) (en banc).

• New York. Lee v. J.B. Hunt Transp., Inc., 308 F. Supp. 2d 310, 315 (S.D.N.Y. 2004).

• North Carolina. Heath v. Kirkman, 82 S.E.2d 104, 107–08 (N.C. 1954).

• Oklahoma. Jordan v. Cates, 935 P.2d 289, 293–94 (Okla. 1997).

• Pennsylvania. Dragone v. Pew, 621 F. Supp. 3d 561, 566 (E.D. Pa. 2022); Sterner v. Titus Transp., LP, No. 3:CV-10-2027, 2013 WL 6506591, at *3–4 (M.D. Pa. Dec. 12, 
2013); Fortunato v. May, No. 04-1140, 2009 WL 703393, at *5 (W.D. Pa. Mar. 16, 2009). Pennsylvania federal district courts recognize the exception to the majority 
rule when punitive damages are claimed against employer. But see Villagran v. Freightbull, Inc., 698 F. Supp. 3d 807, 812 (E.D. Pa. 2023) (“I am not convinced, however, 
that there should be a blanket rule that direct liability claims must always be dismissed unless the plaintiff can meet the onerous standard for punitive damages.”).

• Texas. Appellate courts are split. E.g., Simmons v. Bisland, No. 03-08-00141-CV, 2009 WL 961522, at *4 (Tex. App.—Austin Apr. 9, 2009, pet. denied) (mem. op.); 
Patterson v. E. Tex. Motor Freight Lines, 349 S.W.2d 634, 636 (Tex. Civ. App.—Beaumont 1961, writ ref’d n.r.e.). But see Werner Enters., Inc. v. Blake, 672 S.W.3d 554, 
586–88 (Tex. App.—Houston [14th Dist.] 2023, pet. pending) (en banc) (refusing to adopt majority view when plaintiff has claimed gross negligence).

• Washington. LaPlant v. Snohomish Cnty., 271 P.3d 254, 257 (Wash. App. 2011).

• Wisconsin. Tischauser v. Donnelly Transp. Inc., Nos. 20-C-1291, 20-C-1917, 21-C-220, 21-C-965, 2022 WL 623994, at *2 (E.D. Wis. Mar. 3, 2022).

• Wyoming. Bogdanski v. Budzik, 408 P.3d 1156, 1162 (Wyo. 2018).
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Rejected McHaffie (17 States)
• Alabama. Poplin v. Bestway Express, 286 F. Supp. 2d 1316, 1320 (M.D. Ala. 2003) (mem. op.).

• Arizona. Quinonez v. Andersen, 696 P.2d 1342, 1346 (Ariz. Ct. App. 1984).

• Colorado. Adopted in Ferrer v. Okbamicael, 390 P.3d 836, 844 (Colo. 2017), but superseded by statute, Colo. Rev. Stat. § 13-21-111.5(1.5).

• Illinois. McQueen v. Green, 202 N.E.3d 268, 279 (Ill. 2022). But see Gant v. L.U. Transp., Inc., 770 N.E.2d 1155, 1160 (Ill. App. Ct. 2002) (adopting majority view).

• Kansas. Marquis v. State Farm Fire & Cas. Co., 961 P.2d 1213, 1225 (Kan. 1998).

• Kentucky. MV Transp., Inc. v. Allgeier, 433 S.W.3d 324, 337 (Ky. 2014). But see Martin v. Browning, 198 F. Supp. 3d 783, 785 (E.D. Ky. 2016) (mem. op.) (“This Court cer-
tainly does not hold that the principles enunciated in Allgeier are erroneous when applied in the state courts. . . However, this Court does hold that the Allgeier rule 
would violate the Federal Rules of Evidence if followed in federal court.”).

• Louisiana. Martin v. Thomas, 346 So. 3d 238, 247–48 (La. 2022).

• Michigan. Perin v. Peuler, 130 N.W.2d 4, 8 (Mich. 1964), overruled in part on other grounds, McDougall v. Schanz, 597 N.W.2d 148 (Mich. 1999).

• Minnesota. Lim v. Interstate Sys. Steel Div., Inc., 435 N.W.2d 830, 833 (Minn. Ct. App. 1989).

• Montana. Parrick v. FedEx Grounds Package Sys., Inc., No. CV 09-95-M-DWM-JCL, 2010 WL 1981451, at *3–4 (D. Mont. Apr. 21, 2010) (while other cases in this court 
have held that the Montana Supreme Court would follow the majority view, the court followed the exception to the rule that exists in cases where the plaintiff has 
asserted a valid claim for punitive damages).

• New Hampshire. Zibolis-Sekella v. Ruehrwein, No. 12-cv-228-JD, 2013 WL 3208573, at *3 (D.N.H. June 24, 2013).

• Ohio. Clark v. Stewart, 185 N.E. 71, 73 (Ohio 1933).

• Tennessee. Binns v. Trader Joe’s E., Inc., 690 S.W.3d 241, 253 (Tenn. 2024) (rejecting several Tennessee federal court opinions that adopted the majority view).

• South Carolina. James v. Kelly Trucking Co., 661 S.E.2d 329, 332 (S.C. 2008).

• South Dakota. Finkle v. Regency CSP Ventures Ltd. P’ship, 27 F. Supp. 3d 996, 1000 (D.S.D. 2014) (citing Kirlin v. Halverson, 758 N.W.2d 436 (S.D. 2008), allowing a case 
to proceed both on respondeat superior and negligent retention and supervision claims).

• Utah. Ramon v. Nebo Sch. Dist., 493 P.3d 613, 620–21 (Utah 2021).

• Virginia. Fairshter v. Am. Nat’l Red Cross, 322 F. Supp. 2d 646, 654 (E.D. Va. 2004).

Unclear (2 States)
• Nebraska. Kozlov v. Associated Wholesale Grocers, Inc., Nos. 4:10CV3211, 4:10CV3212, 8:10CV3191, 2014 WL 1572440, at *5–6 (D. Neb. Apr. 18, 2014) (“The Court is 

not persuaded that the Nebraska Supreme Court would prohibit a plaintiff from pursuing independent claims for negligent hiring, training, supervision, or entrust-
ment, once an employer’s responsibility under respondeat superior has been established. The Court declines to expand the law in Nebraska in ways not foreshad-
owed by state precedent by applying McHaffie.”).

• Nevada. Terrell v. Cent. Wash. Asphalt, Inc., 168 F. Supp. 3d 1302, 1312–13 (D. Nev. 2016) (predicting Nevada Supreme Court would side with minority in cases where 
punitive damages are sought); Wright v. Watkins & Shepard Trucking, Inc., 972 F. Supp. 2d 1218, 1220–21 (D. Nev. 2013) (predicting Nevada Supreme Court would side 
with minority). But see Alvares v. McMullin, No. 2:13-cv-02256-GMN-CWH, 2015 WL 3558673, at *3 (D. Nev. June 4, 2015) (predicting Nevada Supreme Court would 
side with majority); Belavilas v. KKW Trucking, Inc./Furniture Transp. Sys., Inc., No. 2:07-cv-01161-LDG (RJJ), 2008 U.S. Dist. LEXIS 143794, at *2 (D. Nev. Aug. 26, 2008) 
(predicting Nevada Supreme Court would side with majority).
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appendix b

The following table displays the twenty-five largest personal injury or wrongful death Texas verdicts in cases 
having one or a few plaintiffs, from January 1, 2016, to November 15, 2024. The table does not include patent, 
commercial, mass-plaintiff, or class-action cases. The table lists jury verdicts—as opposed to settlements—
because verdicts are consistently available to the public, while settlements are hidden from public view. 
 To make the data more accessible to readers, amounts of money stated in the table are rounded.
 In many of the cases included in the table, the facts are tragic and the defendant’s conduct was wrong, if 
not reprehensible. The inclusion of a case in the table does not diminish the fact that a person was injured or 
mortally wounded. Any person who suffers an injury at the hands of a wrongdoer is entitled to compensation 
for the injuries done to him or her in a fair and efficient judicial proceeding—a fact that is unchanged by the 
inclusion of cases in this table.

25 LARGEST TEXAS VERDICTS IN INJURY & DEATH CASES—2016 TO PRESENT

C a s e  a n d 
C a u s e  N o .

Tr i a l 
C o u r t 

Ve r d i c t 
Ye a r

To t a l 
Ve r d i c t 
A m o u n t

N o n e c o n o m i c 
D a m a g e s 

E c o n o m i c 
D a m a g e s 

E xe m p l a r y 
D a m a g e s 

B-1 Goff v. Charter 
Commc’ns, 
No. CC-20-
01579-E

County 
Court at 
Law No. 
5, Dallas 
County, 
Texas

2022 $7.4 
billion

$300 million $75 
million

$7 billion 

B-2 Flores v. Bigge 
Crane and 
Rigging, Co., 
No. CC-19-
04006-B

County 
Court at 
Law No. 
2, Dallas 
County, 
Texas

2023 $860 
million 

 $360 million $0 $500 
million 

B-3 Ramsey 
v. Landstar 
Ranger, Inc., 
No. 40068

276th 
District 
Court, 
Titus 
County, 
Texas

2021 $730 
million 

$480 million $0 $250 
million 

B-4 Johnson v. 
Union Pac. R.R. 
Co., No. 2016-
80991

129th 
District 
Court, 
Harris 
County, 
Texas

2023 $557.1 
million

$47.5 million $9.6 
million

$500 
million 

B-5 Cruz v. Allied 
Aviation 
Fueling, No. 
2019-81830

127th 
District 
Court, 
Harris 
County, 
Texas

2021 $352.8 
million

$317.8 million $35 
million 

$0
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25 LARGEST TEXAS VERDICTS IN INJURY & DEATH CASES—2016 TO PRESENT

B-6 Kou v. Kou, 
No. 2018-CI-
08789

285th 
District 
Court, 
Bexar 
County, 
Texas 

2023 $325 
million

$125 million $0 $200 
million 

B-7 McPherson 
v. Jefferson 
Trucking, No. 
16-00247

115th 
District 
Court, 
Upshur 
County

2018 $260 
million 

$260 million $0 $0

B-8 Reavis v. 
Toyota, No. 
DC-16-15296

134th 
District 
Court, 
Dallas 
County, 
Texas 

2018 $242.1 
million  

$52 million $46.1 
million 

$144 
million 

B-9 Most v. Team 
Industrial 
Servs., No. 18-
DCV-256883

268th 
District 
Court, 
Fort Bend 
County, 
Texas 

 2021 $222 
million 

$222 million $0 $0

B-10 Ferron v. 
McDonald, No. 
2022CI12922

288th 
District 
Court, 
Bexar 
County, 
Texas

2024 $210 
million 

$100 million $10 
million

$100 
million 

B-11 Schneider v. 
Terra Energy 
Partners, No. 
2019-81861 

281st 
District 
Court, 
Harris 
County, 
Texas

2023 $209.3 
million

$93.5 million $10.1 
million

$105.7 
million

B-12 Crews v. Kelly, 
No. CC-16-
00441-C

County 
Court at 
Law No. 
3, Dallas 
County, 
Texas

2022  $206 
million 

$161 million $0 $45 million 

B-13 Fox v. 
Buckland, No. 
141-277896-
15

141st 
District 
Court, 
Tarrant 
County, 
Texas

2018 $166.4 
million

$80 million $0 $86.4 
million



B-3

damage c aps across the united s tates
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B-14 Lytle v. Hat 
Ballou, No. 
DC-14-13004

68th 
District 
Court, 
Dallas 
County, 
Texas

2016 $142 
million 

$142 million $0 $0

B-15 Rivera v. 
Volkswagen, 
No. 2013-CI-
00118

408th 
District 
Court, 
Bexar 
County 

2016 $124.5 
million 

$105.5 million $19 
million 

$0

B-16 Sanchez v. 
Helmerich & 
Payne Int’l 
Drilling Co., 
No. CV02551

112th 
District 
Court, 
Reagan 
County, 
Texas 

2022 $120 
million

$120 million $0 $0

B-17 Costello 
v. Mutual 
of Omaha 
Life Ins., No. 
B-173189

60th 
District 
Court, 
Jefferson 
County, 
Texas

2021 $113.3 
million 

$10 million $3.3 
million 

$100 
million 

B-18 Guerra v. 
Rodriguez, No. 
DC-19-129

381st 
District 
Court, 
Starr 
County 

2022 $110 
million

$90 million $0 $20 million 

B-19 Lopez v. All 
Points 360, LLC, 
No. CC-18-
07197-A 

County 
Court at 
Law No. 
1, Dallas 
County, 
Texas 

2023 $105 
million 

$36 million $6 million $63 million 

B-20 Patterson v. 
FTS Int’l Servs., 
No. 365-15

115th 
District 
Court, 
Upshur 
County, 
Texas

2018 $101 
million 

$24 million $2 million $75 million 

B-21 Clark v. 
ProCare RX, 
No. 2017-
42116

269th 
District 
Court, 
Harris 
County, 
Texas

2022 $95.5 
million

$65 million $30.5 
million 

$0
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25 LARGEST TEXAS VERDICTS IN INJURY & DEATH CASES—2016 TO PRESENT

B-22 Blake v. Werner 
Enters., No. 
2015-36666

127th 
District 
Court, 
Harris 
County, 
Texas

2018 $89.7 
million 

$46.5 million $43.2 
million 

$0

B-23 McCowan v. 
Jones, 2020-
CI02447

408th 
District 
Court, 
Bexar 
County, 
Texas 

2024 $81.7 
million 

$66 million $2.6 
million 

$13.1 
million 

B-24 Lozano v. JNM 
Express, No. 
C-0571-17-B

93rd 
District 
Court, 
Hidalgo 
County, 
Texas

2019 $80 
million 

$3.9 million $1.1 
million 

$75 million

B-25 Lopez 
v. Walker 
Engineering, 
Co., No. DC-
19-16959

44th 
District 
Court, 
Dallas 
County, 
Texas

2024 $72 
million 

$72 million $0 $0
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Code § 6-1603; Iowa Code § 668.14A; Me. Rev. Stat. tit. 18-C, § 2-807(2); Md. Code, Cts. & Jud. Proc. § 11-108(b); Miss. Code 
§ 11-1-60(2)(b); N.H. Rev. Stat. § 556:12; Ohio Rev. Code § 2315.18; Or. Rev. Stat. § 31.710; Tenn. Code § 29-39-102.

  16 Gregory v. Chohan, 670 S.W.3d 546, 558 (Tex. 2023) (plurality opinion) (“Unsubstantiated anchors introduced as a way to assist 
a jury in ‘valuing a human life’ are not the type of information a jury can rightfully rely on when crafting a verdict.”).

  17 Id. at 551 (plurality opinion).
  18 See id. at 574 (Devine, J., concurring).
  19 See Tex. Civ. Prac. & Rem. Code § 41.001(5), (8). Texas statutes use “exemplary” rather than “punitive” to describe damages 

awarded for the purpose of punishment or to set an example. See id. § 41.001(5). Therefore, in describing Texas law regarding 
these kinds of damages, this paper will use “exemplary.” Otherwise, this paper will use “punitive” to describe these kinds of 
damages, because it is the more commonly used term. 

  20 Id. § 41.001(4), (8), (12).
  21 J&D Towing, LLC v. Am. Alt. Ins. Corp., 478 S.W.3d 649, 655 (Tex. 2016).
  22 Id.; see also Gregory, 670 S.W.3d at 556 (plurality opinion).
  23 Gregory, 670 S.W.3d at 556 (plurality opinion).
  24 Tex. Civ. Prac. & Rem. Code § 41.001(4).
  25 See Haygood v. De Escabedo, 356 S.W.3d 390, 395–97 (Tex. 2011); id. at 390, 394 (quoting Transp. Ins. Co. v. Moriel, 879 S.W.2d 

10, 16 (Tex. 1994)).
  26 See Appendix A (states capping compensatory damages are Colorado, Indiana, Louisiana, Mississippi, Montana, Nebraska, 

Nevada, New Jersey, New Mexico, Oklahoma, Rhode Island, Texas, and Virginia).
  27 Tex. Civ. Prac. & Rem. Code § 41.001(12).
  28 See id.; see also Gregory, 670 S.W.3d at 550–51, 553–55 (plurality opinion) (referring to mental anguish and loss of compan-

ionship as “emotional injuries” and repeatedly referring only to mental anguish when describing the standards for awarding 
damages, thus indicating that loss of companionship is a wholly encompassed subset of mental anguish).

  29 Tex. Civ. Prac. & Rem. Code § 41.001(5).
  30 Id.
  31 See, e.g., id. § 41.004(a). But see S.C. Code § 15-32-520(C) (punitive damages may be considered if compensatory or nominal 

damages have been awarded in the first phase).
  32 Tex. Civ. Prac. & Rem. Code § 41.008.
  33 See Appendix A (states capping punitive damages are Alabama, Alaska, Colorado, Connecticut, Delaware, Florida, Georgia, 

Idaho, Indiana, Kansas, Maine, Mississippi, Missouri, Montana, Nebraska, Nevada, New Hampshire, New Jersey, North Carolina, 
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North Dakota, Ohio, Oklahoma, Oregon, South Carolina, Tennessee, Texas, Utah, Virginia, West Virginia, Wisconsin, and 
Wyoming).

  34 Tex. Civ. Prac. & Rem. Code § 41.001(11) (gross negligence includes an act or omission that involves an extreme degree of risk, 
but the actor may be liable for that act or omission only if the actor has actual awareness of the risk involved, but nevertheless 
proceeds with conscious indifference to the rights, safety, or welfare of others).

  35 See VIA Metro. Transit v. Meck, 620 S.W.3d 356, 369 (Tex. 2020); Southcross Energy Partners GP, LLC v. Gonzalez, 625 S.W.3d 
869, 879–80 (Tex. App.—San Antonio 2021, no pet.).

  36 See Mun. Paving Co. v. Donovan Co., 142 S.W. 644, 648 (Tex. Civ. App.—Dallas 1911, no writ). 
  37 See In re Lipsky, 460 S.W.3d 579, 589 (Tex. 2015).
  38 Tex. R. Civ. P. 292(a).
  39 See Tex. Civ. Prac. & Rem. Code §§ 41.008, 74.301–.302, 101.023.
  40 Id. § 41.001(5) (exemplary damages are awarded as a penalty or by way of punishment).
  41 See id. § 41.003.
  42 Id. § 41.001(11).
  43 Id. § 41.003(a), (b).
  44 Id. § 41.003(b).
  45 Id. § 41.001(2).
  46 Id. § 41.003(d).
  47 See id.; Tex. R. Civ. P. 226(a); Comm. on Pattern Jury Charges, State Bar of Tex., Texas Pattern Jury Charges—General 

Negligence, Intentional Personal Torts & Workers’ Compensation PJC 4.1, 4.2C (2018) [hereinafter PJC].
  48 Tex. Civ. Prac. & Rem. Code § 41.008(b).
  49 See Parkway Co. v. Woodruff, 901 S.W.2d 434, 442 (Tex. 1995) (mental anguish damages are “inherently subjective,” creating a 

“potential for false claims,” and difficulty in rationally monetizing emotional injuries); State Farm Fire & Cas. Co. v. Simmons, 857 
S.W.2d 126, 140 (Tex. App.—Beaumont 1993, writ granted) (explaining that courts “have no clearly defined line for determining 
whether exemplary damages are excessive” and “no set formula, rule or ratio to precisely show a required relationship between 
actual damages and exemplary damages”).

  50 Gregory v. Chohan, 670 S.W.3d 546, 558 (Tex. 2023) (plurality opinion) (“Unsubstantiated anchors introduced as a way to assist 
a jury in ‘valuing a human life’ are not the type of information a jury can rightfully rely on when crafting a verdict.”).

  51 Id. at 550 (plurality opinion).
  52 Id. at 552 (plurality opinion).
  53 Id. (plurality opinion).
  54 Id. (plurality opinion).
  55 See id. (plurality opinion).
  56 See id. (plurality opinion). 
  57 Id. at 557 (plurality opinion).
  58 Id. (plurality opinion).
  59 Id. (plurality opinion). 
  60 Id. at 558 (plurality opinion).
  61 Id. (plurality opinion).
  62 Id. (plurality opinion).
  63 Id. (plurality opinion).
  64 Id. at 550 (plurality opinion).
  65 See id. at 558 (plurality opinion); see also Alonzo v. John, 689 S.W.3d 911, 915 n.1 (Tex. 2024).
  66 Gregory, 670 S.W.3d at 558 (plurality opinion). 
  67 Id. at 568 (plurality opinion).
  68 Id. at 550 (plurality opinion).
  69 Id. at 551 (plurality opinion) (quoting Saenz v. Fid. & Guar. Ins. Underwriters, 925 S.W.2d 607, 614 (Tex. 1996)). As one of the 

concurring decisions in Gregory points out, prior decisions from the Texas Supreme Court seem to vest more discretion in jurors. 
See Gregory, 670 S.W.3d at 575 n.23 (Devine, J., concurring) (citing Anderson v. Durant, 550 S.W.3d 605, 618 (Tex. 2018)) (hold-
ing that because noneconomic damages “are not amenable to calculation with ‘precise mathematical precision,’” the jury “has 
latitude in determining the award” so long as the jury awards “‘an amount that a reasonable person could possibly estimate as 
fair compensation’” (first quoting Brady v. Klentzman, 515 S.W.3d 878, 887 (Tex. 2017); then quoting Waste Mgmt. of Tex., Inc. 
v. Tex. Disposal Sys. Landfill, Inc., 434 S.W.3d 142, 153 (Tex. 2014))); Golden Eagle Archery, Inc. v. Jackson, 116 S.W.3d 757, 772 
(Tex. 2003) (“[W]hether to award damages and how much is uniquely within the factfinder’s discretion.”); Lucas v. United States, 
757 S.W.2d 687, 720 n.21 (Tex. 1988) (Phillips, C.J., dissenting) (“As to non-economic damages, on the other hand, there is no 
formula or even definition which has proved useful in their assessment. The appropriate amount is instead left to the discretion, 
experience and common sense of the finder of fact.”).

  70 Gregory, 670 S.W.3d at 550–51 (plurality opinion) (citing Saenz, 925 S.W.2d at 614).
  71 Gregory, 670 S.W.3d at 551 (plurality opinion). 
  72 Id. at 551 (plurality opinion) (citing Saenz, 925 S.W.2d at 614).
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  73 Gregory, 670 S.W.3d at 554 (plurality opinion) (first citing Parkway Co. v. Woodruff, 901 S.W.2d 434, 444 (Tex. 1995); then citing 
Serv. Corp. Int’l v. Guerra, 348 S.W.3d 221, 231 (Tex. 2011)).

  74 Gregory, 670 S.W.3d at 555 (plurality opinion) (citing Parkway, 901 S.W.2d at 444).
  75 Gregory, 670 S.W.3d at 550 (plurality opinion).
  76 Id. (plurality opinion) (citing Bentley v. Bunton, 94 S.W.3d 561, 606 (Tex. 2002)).
  77 Gregory, 670 S.W.3d at 550 (plurality opinion) (citing Gulf, C. & S. F. R. Co. v. Dorsey, 18 S.W. 444, 445 (Tex. 1886)).
  78 Gregory, 670 S.W.3d at 550 (plurality opinion). 
  79 Id. at 551 (plurality opinion).
  80 Id. at 560 (plurality opinion). 
  81 Id. at 571 (Devine, J., concurring) (“The plurality implies that a claimant’s financial costs of treating or dealing with pain and 

anguish could conceivably provide some basis for deciding an appropriate amount of compensation, but those costs represent 
economic losses.”). 

  82 See Garza v. Rodgers, No. 01-22-00563-CV, 2024 WL 3571549, at *10 (Tex. App.—Houston [1st Dist.] July 30, 2024, no pet.) 
(when reviewing the sufficiency of pain and suffering award, court must defer to the jury’s determinations “so long as they are 
supported by the evidence.”).

  83 Wilson v. Murphy, No. 02-23-00207-CV, 2024 WL 1561468, at *14 (Tex. App.—Fort Worth Apr. 11, 2024, no pet.) (citing Golden 
Eagle Archery, Inc. v. Jackson, 116 S.W.3d 757, 761 (Tex. 2003)).

  84 Wilson, 2024 WL 1561468, at *16.
  85 See Stone v. Christiansen, No. 02-22-002450-CV, 2023 WL 5766076, at *4–5 (Tex. App.—Fort Worth Sept. 7, 2023, no pet.) (mem. 

op.).
  86 Team Indus. Servs. v. Most, No. 01-22-00313-CV, 2024 Tex. App. LEXIS 3389, at *43 (Tex. App.—Houston [1st Dist.] May 16, 

2024, no pet. h.) (quoting Gregory v. Chohan, 670 S.W.3d 546, 550 (Tex. 2023) (plurality opinion)).
  87 See Team Indus. Servs., 2024 Tex. App. LEXIS 3389, at *43.
  88 See Boxer Prop. Mgmt. Corp. v. Dehnel, No. 02-22-00336-CV, 2024 WL 3282541, at *2 (Tex. App.—Fort Worth Apr. 11, 2024, pet. 

filed).
  89 Id. at *78.
  90 Kelly Custom Homes, LLC v. Hopper, No. 14-23-00793-CV, 2024 WL 3765393, at *21 (Tex. App.—Houston [14th Dist.] Aug. 13, 

2024, pet. filed).
  91 Id. 
  92 “Preponderance of the evidence” is defined as “the greater weight of credible evidence presented in this case. . . . For a fact to 

be proved by a preponderance of the evidence, you must find that the fact is more likely true than not true.” PJC, supra note 
47, at 1.3A. “Negligence” is defined as the “failure to use ordinary care, that is, failing to do that which a person of ordinary 
prudence would have done under the same or similar circumstances or doing that which a person of ordinary prudence would 
not have done under the same or similar circumstances.” Id. at 2.1; see also 20801, Inc. v. Parker, 249 S.W.3d 392, 398 (Tex. 
2008). Ordinary care means “that degree of care that would be used by a person of ordinary prudence under the same or similar 
circumstances.” PJC, supra note 47, at 2.1. Proximate cause is defined as “a cause that was a substantial factor in bringing about 
an [injury] [occurrence], and without which cause such [injury] [occurrence] would not have occurred. In order to be a proximate 
cause, the act or omission complained of must be such that a person using ordinary care would have foreseen that the [injury] 
[occurrence], or some similar [injury] [occurrence], might reasonably result therefrom. There may be more than one proximate 
cause of an [injury] [occurrence].” Id. at 2.4.

  93 See supra notes 19–20, 24, 27–32 and accompanying text. 
  94 See generally Appendix C (jury charges in personal injury cases tried in Texas courts).
  95 See generally Tex. Civ. Prac. & Rem. Code § 41.001 (providing definitions).
  96 See PJC, supra note 47, at 4.1; see also Appendix C.
  97 PJC, supra note 47, at 4.1; see also Tex. Civ. Prac. & Rem. Code § 33.003(a) (trier of fact to determine fault). But see id. 

§ 33.003(b) (a person’s name is not submitted to the jury unless there is “sufficient evidence to support the submission”).
  98 See Tex. Civ. Prac. & Rem. Code § 33.003(a); PJC, supra note 47, at 4.3.
  99 See PJC, supra note 47, at 28.3.
  100 See id. at 85.1.
  101 See id. at 85.3. In cases involving a commercial motor vehicle, questions asking the jury to determine if the defendant was grossly 

negligent and, if so, to state the amount of punitive damages to be assessed against the defendant may be asked in the second 
half of a bifurcated trial. See Tex. Civ. Prac. & Rem. Code § 72.052. In other injury and death cases, only a question asking the 
jury to determine the amount of punitive damages is asked in the second half of a bifurcated trial. See id. § 41.009. 

  102 See generally Appendix C (jury charges in personal injury cases tried in Texas courts).
  103 See PJC, supra note 47, at 28.3.
  104 See id.
  105 See Appendix C-1.
  106 See Appendix C-2.
  107 See Appendix C-3.
  108 See supra Section II.C.
  109 Gregory v. Chohan, 670 S.W.3d 546, 550 (Tex. 2023) (plurality opinion) (“Assigning a dollar value to non-financial, emotional 

injuries such as mental anguish or loss of companionship will never be a matter of mathematical precision.”). 
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  110 See Appendix A.
  111 See id.
  112 Lucas v. United States, 757 S.W.2d 687 (Tex. 1988).
  113 Id. at 691; see also Tex. Const. art. I, § 13 (providing that “[a]ll courts shall be open, and every person for an injury done him, in 

his lands, goods, person or reputation, shall have remedy by due course of law”).
  114 See Rose v. Doctors Hosp., 801 S.W.2d 841, 842, 846 (Tex. 1990) (“The Roses’ remedy [under the wrongful death statute] was 

conferred by statute, not by the common law. Because the Roses do not seek a common law remedy, the open courts provision 
does not apply to their wrongful death claim. Accordingly, we hold that the open courts provision may not bar the application of 
the damages provisions of the Medical Liability Act in wrongful death cases.”) 

  115 See Tex. Const. art. III, § 66(e).
  116 The United States Supreme Court typically uses “punitive” rather than “exemplary” in its opinions. This section, therefore, will 

do the same. 
  117 492 U.S. 257, 259 (1989).
  118 See id. at 272.
  119 Id. at 276.
  120 See 499 U.S. 1, 12 (1991). 
  121 Id. at 18 (citing Waters-Pierce Oil Co. v. Texas (No. 1), 212 U.S. 88, 111 (1909)).
  122 Pac. Mut. Life Ins. Co., 499 U.S. at 18. 
  123 Id. at 19–20 (first citing Schall v. Martin, 467 U.S. 253, 279 (1984); then citing Greenholtz v. Inmates of Neb. Penal & Corr. 

Complex, 442 U.S. 1, 16 (1977); and then citing McGautha v. California, 402 U. S. 183, 207 (1971)).
  124 Pac. Mut. Life Ins. Co., 499 U.S. at 22.
  125 517 U.S. 559, 562 (1996).
  126 538 U.S. 408, 425 (2003).
  127 See Tex. H.B. 4, 78th Leg., R.S. (2003).
  128 See Tex. Civ. Prac. & Rem. Code § 74.301.
  129 See id. § 74.303(a).
  130 See id. § 74.303(b); see also infra Section IV.
  131 Subject to exceptions, a “nonprofit hospital” is defined as a hospital that is eligible for tax-exempt bond financing or exempt 

from state franchise, sales, ad valorem, or other state or local taxes and organized as a nonprofit corporation or a charitable trust 
under the laws of this state or any other state or country. Tex. Health & Safety Code §§ 311.042(9), 311.0456(a); see also id. § 
311.042(9)(b) (exceptions).

  132 Id. § 311.0456(b)–(d). 
  133 Id. § 311.0456(f); Tex. Civ. Prac. & Rem. Code § 101.023(b).
  134 Tex. Civ. Prac. & Rem. Code § 101.021.
  135 Id.
  136 Id. § 101.023(a), (c). A municipality does not enjoy the protections of the Tort Claims Act when engaged in proprietary func-

tions. Id. § 101.0215(b). A non-exclusive list of governmental functions is provided by the statute. See id. § 101.0215(a).
  137 Id. § 101.023(b).
  138 Id. § 101.024.
  139 The cap does not apply, for example, if the defendant knowingly or intentionally committed murder, sexual assault, forgery, or 

trafficking, to name a few. Id. § 41.008(c).
  140 Id. § 41.008(b).
  141 Id. § 41.004(a).
  142 Id. § 41.003(a), (d).
  143 See Alaska Stat. § 09.17.010; Cal. Civ. Proc. Code § 377.34; Colo. Rev. Stat. § 13-21-102.5; Haw. Rev. Stat. § 663-8.7; Idaho 

Code § 6-1603; Iowa Code § 668.14A; Me. Rev. Stat. tit. 18-C, § 2-807(2); Md. Code, Cts. & Jud. Proc. § 11-108(b); Miss. Code 
§ 11-1-60(2)(b); N.H. Rev. Stat. § 556:12; Ohio Rev. Code § 2315.18; Or. Rev. Stat. § 31.710; Tenn. Code § 29-39-102.

  144 See N.H. Rev. Stat. § 556:12.
  145 See Colo. Rev. Stat. § 13-21-203(1)(a).
  146 See infra Section IV.
  147 See Ohio Rev. Code § 2323.43. There are also several caveats to this limitation.
  148 See infra Section III.C.2.
  149 See Tenn. Code § 29-39-102.
  150 See Idaho Code § 6-1603.
  151 See Ohio Rev. Code § 2323.43.
  152 See Colo. Rev. Stat. § 13-21-203(1)(a).
  153 See Alaska Stat. § 09.17.010(b), (c).
  154 See Cal. Civ. Proc. Code § 377.34.
  155 See Alaska Stat. § 09.17.010.
  156 See Cal. Civ. Proc. Code § 377.34(a).
  157 See Colo. Rev. Stat. § 13-21-102.
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  158 See Haw. Rev. Stat. § 663-8.7
  159 See Idaho Code § 6-1603.
  160 See Iowa Code § 668.14A.
  161 See Me. Rev. Stat. tit. 18-C, § 2-807(2).
  162 See Md. Code, Cts. & Jud. Proc. § 11-108(b).
  163 See Miss. Code § 11-1-60(2)(b).
  164 See N.H. Rev. Stat. § 556:12.
  165 See Ohio Rev. Code § 2315.18.
  166 See Or. Rev. Stat. § 31.710(1).
  167 See Tenn. Code § 29-39-102.
  168 See Alaska Stat. § 9.55.549; Cal. Civ. Code § 3333.2; Colo. Rev. Stat. § 13-64-302; Conn. Gen. Stat. § 52-228c; Fla. Stat. 

§ 766.118; Haw. Rev. Stat. § 663-8.7; Idaho Code § 6-1603; Ind. Code § 34-18-14-3; Iowa Code § 147.136A; La. Rev. Stat. 
§ 40:1231.2; Md. Code, Cts. & Jud. Proc. § 3-2A-09(b); Mass. Gen. Laws ch. 231, § 60H; Mich. Comp. Laws § 600.1483(1); 
Miss. Code § 11-1-60(2)(a); Mo. Rev. Stat. § 538.210(2); Mont. Code § 25-9-411(1); Neb. Rev. Stat. § 44-2825 (effective 
January 1, 2025); Nev. Rev. Stat. § 41A.035; N.J. Rev. Stat. § 2A:53A-8; N.M. Stat. § 41-5-6; N.C. Gen. Stat. § 90-21.19; N.D. 
Cent. Code § 32-42-02; Ohio Rev. Code § 2323.43; S.C. Code § 15-32-220; S.D. Codified Laws § 21-3-11; Tenn. Code 
§ 29-39-102; Tex. Civ. Prac. & Rem. Code §§ 74.301, 74.303; Utah Code § 78B-3-410 (1)(d); Va. Code § 8.01-581.15; W. Va. 
Code § 55-7B-8; Wis. Stat. § 893.55.

  169 See Ohio Rev. Code § 2323.43. There are also several caveats to this limitation.
  170 See Fla. Stat. § 768.28; Me. Rev. Stat. tit. 14, §§ 8104-A, 8105; Miss. Code § 11-46-15(1)(c); Mont. Code § 2-9-108; Neb. Rev. 

Stat. § 13-926; Nev. Rev. Stat. § 41.035; N.M. Stat. § 41-4-19; Okla. Stat. tit. 51, § 154; R.I. Gen. Laws § 9-31-2; Tex. Civ. Prac. 
& Rem. Code § 101.023.

  171 Sen. File 228, 90th Gen. Assemb. (Iowa 2023); see Iowa Code § 668.15A(4). As noted above, Iowa is one of the states having 
damage caps applicable to personal injury cases in general, and caps applicable to healthcare liability cases. See Iowa Code 
§ 668.14A (damages in personal injury are limited to the amount of medical bills actually paid or incurred); id. § 147.136A (dam-
ages in medical malpractice are limited to $250,000, unless jury finds substantial or permanent impairment, in which case the 
cap is $1 million or $2 million if the action includes a hospital, and if malice, cap is not applicable).

  172 See id. § 668.15A(2).
  173 See id. § 668.15A(5).
  174 See id. § 668.15A(2).
  175 See S.B. 583, 2024 Leg., Reg. Sess. (Iowa 2024). West Virginia also has caps for medical malpractice and punitive damages. 

See W. Va. Code §§ 55-7B-8, 55-7-29. For medical malpractice, the noneconomic damage cap is $250,000 per occurrence 
and $500,000 per occurrence in cases of wrongful death, permanent and substantial physical deformity, loss of use of a limb 
or bodily organ, or permanent physical or mental injury that permanently prevents performance of independent care or 
life-sustaining activities. See id. § 55-7B-8. The cap excludes defendants who fail to maintain $1 million in medical malpractice 
insurance. See id. The caps are adjusted annually for inflation according to the consumer price index starting January 1, 2004, 
but the $250,000 cap may not exceed $375,000, and the $500,000 cap may not exceed $750,000. See id. West Virginia’s punitive 
damage cap is the greater of four times compensatory damages or $500,000. See id. § 55-7-29.

  176 See id. § 55-7-32(b).
  177 See id. § 55-7-32(e).
  178 See id. § 55-7-32(c).
  179 See id. § 55-7-32(d).
  180 S.B. 613, 160th Leg., Reg. Sess. (Wis. 2023).
  181 Id.
  182 Letter from Tony Evers, Wis. Governor, to Wis. Senate (Mar. 29, 2024), https://docs.legis.wisconsin.gov/2023/related/veto_mes-

sages/sb613.pdf.
  183 Id.
  184 Id.
  185 See Ala. Code § 6-11-21.
  186 See Alaska Stat. § 9.17.020.
  187 See Colo. Rev. Stat. § 13-21-102.
  188 See Conn. Gen. Stat. § 52-240b.
  189 See Del. Code tit. 6, § 2003(b).
  190 See Fla. Stat. §§ 768.73, 768.735, 768.736.
  191 See Ga. Code § 51-12-5.1.
  192 See Idaho Code § 6-1604(3).
  193 See Ind. Code § 34-51-3-4.
  194 See Kan. Stat. §§ 60-3701, 60-3702.
  195 See Me. Rev. Stat. tit. 18-C, § 2-807(2).
  196 See Miss. Code § 11-1-65.
  197 See Mo. Rev. Stat. § 510.265.
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  198 See Mont. Code § 27-1-220.
  199 See Miller v. Kingsley, 230 N.W.2d 472 (Neb. 1975).
  200 See Nev. Rev. Stat. § 42.005.
  201 See N.H. Rev. Stat. § 507:16.
  202 See N.J. Rev. Stat. § 2A:15-5.14.
  203 See N.C. Gen. Stat. § 1D-25.
  204 See N.D. Cent. Code § 32-03.2-11(4).
  205 See Ohio Rev. Code § 2315.21.
  206 See Okla. Stat. tit. 23, § 9.1.
  207 See Or. Rev. Stat. § 646.465.
  208 See S.C. Code § 15-32-530.
  209 See Tenn. Code § 29-39-104. The Sixth Circuit Court found the statute unconstitutional as violating the right to a trial by jury. 

See Lindenberg v. Jackson Nat’l Life Ins. Co., 912 F.3d 348 (6th Cir. 2018).
  210 See Tex. Civ. Prac. & Rem. Code § 41.008.
  211 See Hall v. Wal-Mart Stores, Inc., 959 P.2d 109 (Utah 1998).
  212 See Va. Code § 8.01-38.1.
  213 See W. Va. Code § 55-7-29.
  214 See Wis. Stat. § 895.043(6).
  215 See Wyo. Stat. § 40-24-103(b).
  216 The District of Columbia and Minnesota do not appear to have any existing damage caps.
  217 See Ariz. Const. art. II, § 31 (prohibiting a cap on any damages); Ariz. Const. art. XVIII, § 6 (same); Ark. Const. art. V, § 32 

(prohibiting a cap on punitive damages as it relates to claims outside employment relationship); Ky. Const. § 54 (prohibiting 
legislature from placing limitations on any damages); N.Y. Const. art. I, § 16 (prohibiting a statutory cap on damages in wrong-
ful death actions); Okla. Const. art. XXIII, § 7 (same); Pa. Const. art. III, § 18 (prohibiting a cap on any damages); Wyo. Const. 
art. X, § 4 (same); see also Ark. Code § 16-114-208 (statute specifically allowing noneconomic damages in medical malpractice 
actions).

  218 See Moore v. Mobile Infirmary Ass’n, 592 So. 2d 156 (Ala. 1991) (cap in medical malpractice, personal injury, and wrongful death 
actions found unconstitutional); Bayer CropScience LP v. Schafer, 385 S.W.3d 822, 831 (Ark. 2011) (punitive damage cap found 
unconstitutional as it relates to claims outside employment relationship); Atlanta Oculoplastic Surgery, P.C. v. Nestlehutt, 691 
S.E.2d 218 (Ga. 2010) (cap on damages in medical malpractice actions found unconstitutional); Lebron v. Gottlieb Mem’l Hosp., 
930 N.E.2d 895 (Ill. 2010) (statutory cap on noneconomic damages—$500,000 per provider and $1 million per facility—found 
unconstitutional); Hilburn v. Enerpipe Ltd., 442 P.3d 509 (Kan. 2019) (cap on damages found unconstitutional for violating the 
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